PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 19. EDUCATION
PART 2. TEXAS EDUCATION AGENCY

CHAPTER 103. HEALTH AND SAFETY
SUBCHAPTER EE. SAFE AND SUPPORTIVE
SCHOOL PROGRAM AND TRAUMA-
INFORMED CARE POLICY AND TRAINING

19 TAC §§103.1401, 103.1403, 103.1405, 103.1407, 103.1409

The Texas Education Agency (TEA) proposes new §§103.1401,
103.1403, 103.1405, 103.1407, and 103.1409, concerning the
safe and supportive school program (SSSP) and trauma-in-
formed care policy and training. The proposed new subchapter
would implement Senate Bill (SB) 11, 86th Texas Legislature,
2019, by establishing rules for an SSSP and trauma-informed
care.

BACKGROUND INFORMATION AND JUSTIFICATION: The
86th Texas Legislature, 2019, passed SB 11, which addressed
policies, procedures, and measures for school safety and
mental health promotion in public schools. The bill added
Texas Education Code (TEC), §37.115, to require that TEA, in
coordination with the Texas School Safety Center, adopt rules
to establish an SSSP. The rules are required to incorporate
research-based best practices for school safety.

SB 11 also added TEC, §38.036, which requires that each school
district adopt and implement a policy requiring the integration of
trauma-informed practices in each school environment. School
districts must provide training related to trauma-informed care,
and TEA is required to develop resources for school districts
and adopt rules to administer the requirements for the policy and
training.

Proposed new 19 TAC Chapter 103, Subchapter EE, would im-
plement SB 11 as follows.

Proposed new §103.1401, Definitions, would establish the
meanings of words and terms specific to the new subchapter.

Proposed new §103.1403, School District and Open-Enroliment
Charter School Responsibilities for the Safe and Supportive
School Program, would implement TEC, §37.115, by establish-
ing the responsibilities for school districts and open-enroliment
charter schools in implementing their SSSPs, including the
duties of the superintendent or designee. In accordance with
TEC, §37.115, the proposed new rule would require that each
school be served by a designated SSSP team that includes
multi-disciplinary expertise and facilitates multi-agency collab-
oration in order to accomplish its SSSP functions. The SSSP
team must have appropriate decision-making authority to carry

out functions for the SSSP and must be adequately resourced to
ensure implementation of the SSSP for the designated school.

Proposed new §103.1405, Safe and Supportive School Program
Team Roles and Capacity for Executing Functions, would imple-
ment TEC, §37.115, by establishing the SSSP team roles and
capabilities for executing SSSP functions. In accordance with
TEC, §37.115, the proposed new rule would require each SSSP
team to develop and implement the SSSP at the district campus
served by the team. The proposed new rule would also identify
and describe the expertise categories that must be represented
on each team.

Proposed new §103.1407, Requirements for the Six Primary
Functions of the Safe and Supportive School Program, would
implement TEC, §37.115, by specifying and describing the re-
quirements for the following six functions of the SSSP: promoting
a positive school climate; building a multi-tiered system of sup-
ports; conducting behavioral threat assessments; ensuring staff
is well trained; collecting data to continuously improve; and sup-
porting facility and school safety and security, including planning
and implementation of the multi-hazard emergency operations
plan. The proposed new rule would make an SSSP team re-
sponsible for developing and implementing the SSSP at the dis-
trict campus served by the team and would authorize a team to
serve more than one district campus, provided that each district
campus is assigned a team. The proposed new rule would also
require each SSSP team to conduct a threat assessment that in-
cludes specified components; provide guidance to students and
school employees on recognizing harmful, threatening, or vio-
lent behavior that may pose a threat to the community, school,
or individual; and support the district in implementing the dis-
trict's multi-hazard emergency operations plan.

Proposed new §103.1409, Trauma-Informed Care Policy and
Training, would implement TEC, §38.036, by requiring each
school district to adopt and implement a policy requiring the
integration of trauma-informed practices in each school envi-
ronment and include the policy in the district improvement plan.
The proposed new rule would require the policy to address
available counseling options for students affected by trauma or
grief; methods, using resources developed by TEA, for increas-
ing staff and parent awareness of trauma-informed care; and
implementation of trauma-informed practices and care by district
and campus staff. The proposed new rule would require the
methods to include certain training specified by SB 11, including
training for new district educators and training for existing district
educators at intervals necessary to keep educators informed
of developments in the field. Districts would be required to
maintain records that include the name of each district staff
member who participated in the training and annually report
certain information relating to training completion to TEA.
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FISCAL IMPACT: Alejandro Delgado, deputy chief of staff for
strategic initiatives, has determined that for the first five-year pe-
riod the proposal is in effect there is no fiscal impact to state or
local government, including school districts and open-enroliment
charter schools, required to comply with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in
Texas Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
would be in effect, it would create a new regulation. New 19
TAC Chapter 103, Subchapter EE, would be established to im-
plement SB 11, which required that each school district create
and implement an SSSP and include trauma-informed practices
in each school environment.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not expand, limit, or
repeal an existing regulation; would not increase or decrease the
number of individuals subject to its applicability; and would not
positively or adversely affect the state's economy.

PUBLIC BENEFIT AND COST TO PERSONS: Mr. Delgado has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforcing
the proposal would be implementing SB 11 by providing school
districts with information on the establishment of threat assess-
ments and SSSP teams. There is no anticipated economic cost
to persons who are required to comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have a
data and reporting impact to implement the requirements of SB
11, as authorized under TEC, §37.115(k) and §38.036(e). The
collection of data would be phased in over several years. The
first phase would include a survey that must be completed by all
school districts and open-enrollment charter schools.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not
require a written report or other paperwork to be completed by a
principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the
proposal begins September 11, 2020, and ends October
12, 2020. A request for a public hearing on the proposal
submitted under the Administrative Procedure Act must be
received by the commissioner of education not more than 14

calendar days after notice of the proposal has been published
in the Texas Register on September 11, 2020. A form for
submitting public comments is available on the TEA website
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of Educa-
tion_Rules/.

STATUTORY AUTHORITY. The new sections are proposed
under Texas Education Code (TEC), §37.115(b), as added by
Senate Bill (SB) 11, 86th Texas Legislature, 2019, which re-
quires the agency, in coordination with the Texas School Safety
Center, to adopt rules to establish a safe and supportive school
program and requires that the rules incorporate research-based
best practices for school safety; and TEC, §38.036(g), as added
by SB 11, 86th Texas Legislature, 2019, which requires the com-
missioner to adopt rules for administering the trauma-informed
care policy and training.

CROSS REFERENCE TO STATUTE. The new sections imple-
ment Texas Education Code, §37.115(b) and §38.036(g).
§103.1401. Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Safe and supportive school program (SSSP)--A com-
prehensive approach to school safety driven by six primary functions,
with an overarching goal to achieve both physical safety and psycho-
logical safety for all persons in the learning environment, including
students, school personnel, service providers, law enforcement,
volunteers, parents and guardians, and other community members
interacting in the school. The SSSP integrates statutory requirements,
including training requirements and research-based practices for
school safety and school mental health, for a comprehensive approach
to school safety. The six primary functions of the SSSP are:

(A) promoting a positive school climate;

(B) establishing a multi-tiered system of supports;

(C) conducting behavioral threat assessments;

(D) ensuring staff is well trained;

(E) collecting data to continuously improve; and

(F) supporting school facility and school safety and
security, including planning and implementation of the multi-hazard
emergency operations plan.

(2) Safe and supportive school program team-- A group of
individuals established by the board of trustees of a school district that
is accountable to ensure that the six primary functions of the SSSP are
effectively executed in a school. SSSP teams are comprised of indi-
viduals with multi-disciplinary expertise as required by Texas Educa-
tion Code (TEC), §37.115, and facilitate the school-wide collaboration
and multi-agency collaboration that is needed to effectively execute the
functions of the SSSP.

(3) Physical safety--The absence of bodily harm, injury, or
the threat of harm. It may include providing a secure learning envi-
ronment through school design and security measures such as, but not
limited to, monitored entrances and exits, locked doors, appropriate ex-
terior and interior lighting, and visitor check-in systems.

(4) Psychological safety--The absence of mental or emo-
tional injury or the threat of harm. It may include, but is not limited
to, the perception of a safe, supportive, and positive school climate; an
environment where students feel empowered to report any safety con-
cerns; the quality of interpersonal interactions among students, school
personnel, and peers; relationships that reflect care, high standards, and
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positive regard for others; ensuring equitable access to support services

team structures must be selected to ensure each campus is served by

and connection to needed resources or treatment; and a sense of belong-

an SSSP team:

ing and connectedness to a school community that promotes emotional
well-being.

(5) School climate--The quality and character of school
life, including interpersonal relationships, teaching and learning
practices, and organizational structures, as experienced by students
enrolled in the school district, parents or caregivers of those students,
and personnel employed by, volunteering at, or working in the school.
School climate can be measured with indicators to reflect the extent
to which the school is perceived and experienced as positive by
stakeholders.

(6) Behavioral threat assessment--A proactive, evidence-

(A) single-campus team, where a dedicated team serves
each individual campus; or

(B) multiple-campus team, where a team or teams serve
multiple campuses, provided that each school campus is served by a
team.

(b) The superintendent or designee shall:

(1) designate SSSP team members in the expertise cate-
gories identified in §103.1405(a) of this title (relating to Safe and Sup-
portive School Program Team Roles and Capacity for Executing Func-
tions) to create a multi-disciplinary team pursuant to TEC, §37.115;

based approach for identifying individuals who may pose a threat and
for providing interventions before a violent incident occurs.

(7)  Multi-tiered system of supports (MTSS)--A research-

(2) establish roles, responsibilities, reporting relationships,
policies and procedures, and an action plan to guide the work of the
SSSP team in accordance with school district or open-enrollment char-

based framework for the systemic alignment of initiatives, resources,

ter school policies, procedures, and applicable state and federal laws

staff development, prevention, intervention, services, and supports that

and rules;

integrate research-based practices and best-practice-based programs to
support physical and psychological safety and learning in a school that
addresses mental and behavioral health and the social-emotional do-
main for a safe and supportive school pursuant to TEC, §37.115. An
MTSS that supports the SSSP includes addressing each of the statu-
tory components under TEC, §38.351, with procedures and practices
for each topic, including prevention and intervention for mental and
behavioral health, which encompasses substance use; suicide preven-
tion, intervention, and postvention; grief and trauma-informed prac-
tices; building skills related to managing emotions; establishing and
maintaining positive relationships and positive decision making; posi-
tive behavior interventions and supports; positive youth development;

(3) designate human resources expertise to a committee,
along with other required expertise categories, if a committee is desig-
nated to oversee SSSP teams, pursuant to TEC, §37.115;

(4) ensure strategies for the SSSP team to:

(A) plan and implement SSSP multi-tiered system of
supports (MTSS) with training from the Texas Education Agency,
which includes domains for comprehensive school mental health and
a self-assessment process; and

(B) develop practices to build on and coordinate with
any existing systems of student services in a school, such as positive

positive, safe, and supportive school climates; and practices that in-

behavior interventions and supports, a school mental health team, a stu-

clude coordinated services and supports for physical and psychologi-

dent support services team, or another MTSS process that is currently

cal safety. It is informed by a campus needs assessment and a quality

operational in a school, in order to strengthen effective collaboration

self-assessment that addresses each of these components as well as be-

and address all of the components in TEC, §38.351, and coordinate

havioral threat assessment data, staff development, and academic and

with other related statutes for learning supports and school safety, while

behavior data. It is guided by SSSP training for the MTSS and a com-

preventing duplication of effort;

prehensive service delivery plan that includes staff development, pro-
cedures and practices, universal prevention, and tiered interventions
that are equitably available to all students in collaboration with their
parents or guardians.

(8) School facility and school safety and security--A com-

(5) ensure that the MTSS components in TEC, §38.351,
and staff development related to school safety are addressed in needs
assessments to help inform campus improvement plans and the district
improvement plan and that SSSP goals and activities are integrated into
campus and district planning;

prehensive approach to school safety that uses multiple sources of in-
formation, such as school climate surveys, best practices, school fa-
cility standards, school safety and security audits, multi-hazard emer-
gency operations plans, and other relevant material, to inform and de-
velop safety and security. The information from these sources should
also be used to enhance and update the use and implementation of these
same sources.

§103.1403.  School District and Open-Enrollment Charter School Re-
sponsibilities for the Safe and Supportive School Program.

(a) Each school campus shall be served by a designated safe
and supportive school program (SSSP) team.

(1) The SSSP team shall have appropriate decision-making
authority to carry out functions for the SSSP and must be adequately
resourced to ensure implementation of the SSSP for the designated
school.

(2) The superintendent or designee shall determine the
structure of an SSSP team and its reporting accountabilities in com-
pliance with Texas Education Code (TEC), §37.115, and this section
based on local needs, including consideration of the size of the school

(6) ensure that SSSP team members employed by the
school district or open-enrollment charter school have adequate duty
time allocated to fully and effectively implement the functions required
by the SSSP; and

(7) execute multi-agency written agreements to access any
multi-disciplinary expertise needed on SSSP teams and to provide ser-
vices and supports needed in the MTSS comprehensive service deliv-
ery plan. If a professional in an expertise category is a non-district
employee, a written agreement with the terms of the relationship must
be established.

§103.1405. Safe and Supportive School Program Team Roles and
Capacity for Executing Functions.

(a) The following expertise categories must be represented on
each safe and supportive school program (SSSP) team to ensure that the
team is multi-disciplinary in accordance with Texas Education Code

(TEC), §37.115:

(1) classroom instruction--a current school employee such
as, but not limited to, a general education teacher; health education

district or open-enrollment charter school. One of the following SSSP

teacher; teacher leader or coach; coordinator or director responsible
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for curriculum and instruction; or coordinator or director responsible

agreements should be coordinated through the school district or open-

for wellness and mental and behavioral health;

(2) special education--an individual who must be a current
school employee, an employee of a community organization, or a con-

enrollment charter school safety and security committee;

(9) law enforcement--an individual who must be a current
school employee, an employee of a law enforcement agency, or a con-

tracted service provider such as, but not limited to, a special educa-

tracted service provider such as, but not limited to, a school resource

tion teacher, licensed specialist in school psychology (LSSP), diagnos-

officer, a school district or an open-enrollment charter school law en-

tician, special education counselor, behavior specialist, school health

forcement officer, or any active or retired peace officer who meets the

and related services professional, school social worker, or director of

needs of the organization; and

special education;
(3) school administration--a current school employee such

(10) parent and family engagement--an individual who
may be a current school employee, an employee of a community or-

as, but not limited to, a campus-based principal, an assistant principal,

ganization, or a contracted service provider such as, but not limited to,

a campus behavior coordinator, or a district-level administrator;

(4) school counseling--a current school employee with a
professional school counselor certification by the State Board for Ed-
ucator Certification under Chapter 239, Subchapter A, of this title (re-
lating to School Counselor Certificate);

(5) behavior management--an individual who must be a

an adult with relevant knowledge of research-based parent and family
involvement practices and adolescent development; a parent or family
engagement specialist or liaison; a parent or family member volunteer
such as a parent-teacher organization member; a paraprofessional who
works with students with disabilities and their parents or caregivers;
or a nurse or social worker who provides home visits, facilitates
parenting classes, or provides other support to families.

current school employee, an employee of a community organization,
or a contracted service provider such as, but not limited to, a behavior
specialist; a school social worker; an LSSP; a non-physician mental
health professional; a trained teacher-behavior interventionist; a com-

(b) A school district or open-enrollment charter school may:

(1) identify and appoint experts to serve on multiple SSSP
teams within the school district or open-enrollment charter school;

munity organization youth development specialist; a social-emotional
development specialist; a restorative discipline practices coordina-
tor; a community organization behavioral health worker; a licensed
chemical dependency counselor (LCDC); a recovery coach; a juvenile
justice expert; or a community expert with research-based knowledge

(2) appoint more than one representative to serve in each
expertise category on each SSSP team; and

(3) appoint a single representative to serve in more than one
expertise category on the team, while ensuring that the resulting SSSP

of effective behavior and school discipline practices, child and adoles-

team composition is multi-disciplinary.

cent development, the needs of students with disabilities, or juvenile
and education law;

(6) mental health and substance abuse--an individual who

(¢) Individuals with expertise accessed through written com-
munity partnership agreements and designated to SSSP teams are not
required to be present in each school to conduct each behavioral threat

must be a current school employee, an employee of a community or-

assessment. However, subject matter experts must be accessible to

ganization, or a contracted service provider that is a non-physician

each SSSP team for planning meetings, planning and reviewing the

mental health professional who is a licensed clinical social worker; a

multi-tiered system of supports (MTSS) comprehensive service deliv-

licensed marriage and family therapist; a licensed professional coun-

ery plan, and consultation with district-employed SSSP team members

selor (LPC); a licensed clinical psychologist; a master's level psychi-

who are conducting a behavioral threat assessment, as determined lo-

atric/mental health nurse, preferably an advanced practice nurse; or a

cally, through a communication method determined by the superinten-

licensed master social worker or an LPC intern if the organization en-

dent or designee.

sures an arrangement for clinical supervision will be provided as re-
quired by relevant state licensing boards. This expertise may be pro-
vided via telehealth. Based on the campus needs assessment, additional
substance abuse experts may be included on the SSSP team such as an
LCDC, a peer recovery specialist, or a substance abuse prevention pro-
fessional;

(7) school safety and security--an individual who may be
a current school employee, an employee of a community organization,
or a contracted service provider such as, but not limited to, a school
district police officer; school resource officer; school safety officer; or

(d) The superintendent shall determine the role of the cam-
pus-based principal related to the SSSP team that serves the school for
which the principal is responsible.

(e) Each SSSP team member and any additional staff who may
be assigned to deliver services for a behavioral threat assessment or
services in the MTSS must have sufficient time and effort available
regarding assigned duties to execute SSSP functions.

(f) As a responsibility of individual planning, systems sup-
port, and responsive services under the Texas Model for Comprehen-

community expert with relevant knowledge of school safety and secu-

sive School Counseling Programs under TEC, §33.005, a professional

rity, which may include research-based knowledge of effective behav-

school counselor serving a school shall support the SSSP in a role that

ior and school discipline practices, child and adolescent development,

aligns with the duties of a professional school counselor on assigned

the needs of students with disabilities, or juvenile and education law;

campuses, including having time allocated to collaborate on planning

(8) emergency management--an individual who may be a
current school employee, an employee of a community organization,
or a contracted service provider such as, but not limited to, an expert
managing the multi-hazard emergency operations plans for the school
district or open-enrollment charter school or a community or county

and implementing interventions in the MTSS, attending training, and
receiving technical assistance from the school's regional education ser-
vice center (ESC) and the Texas Education Agency.

(g) Members of the SSSP team, supported by any additional
school-employed staff, community organization partner staff, and con-

agency expert in emergency management. This role may be designated

tracted service providers delivering prevention and intervention ser-

to serve in an as-needed consultative role for SSSP teams for many

vices and supports, shall be systemically organized to collaborate and

school districts or open-enrollment charter schools in a county and is

cooperate on execution of the MTSS comprehensive service delivery

not required to attend SSSP team meetings in schools. Any written

plan developed under the leadership of and with oversight by the SSSP

team for a campus.
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(h) The SSSP team shall collaborate with other existing teams,
such as the campus advisory team, campus leadership team, open-en-

(2) The school climate survey shall be conducted by, or dis-
aggregated by, each campus to inform annual planning for each school

rollment charter school or school district leadership team, school safety

district, open-enrollment charter school, and campus.

and security committee, and school health advisory committee, as de-
termined locally, to promote both student learning and a safe and sup-

portive school.

(1) The superintendent or designee shall assign one SSSP team

(3) Each school district or open-enrollment charter school
should ensure the equitable distribution of school climate surveys, in-
cluding posting notices and instructions and providing surveys in lan-
guages accessible for local families to participate to the extent practi-

member with facilitation responsibilities for each team. Facilitation

cable, engaging school- and community-based organizations to assist

may include team activities such as convening members when needed

with the survey process, and ensuring ample time is provided for all

to conduct a behavioral threat assessment, assess needs, identify re-

students, families, and school personnel to complete surveys.

sources for prevention and intervention services and supports, review
or develop the MTSS comprehensive service delivery plan, coordinate
with community partners, review data and monitor the impact of inter-
ventions after a behavioral threat assessment, review records and en-
sure that staff are well trained, and plan execution of the six primary
functions of the SSSP.

(j) The SSSP team role includes:

(1) reviewing data such as best-practice research and state

(4) Climate survey results shall be reviewed by the SSSP
team serving each school to help inform planning for the SSSP, includ-
ing the behavioral threat assessment process, the multi-tiered system
of supports (MTSS), and staff training.

(5) As a component of ensuring a positive, safe, and sup-
portive school climate, school districts and open-enrollment charter
schools must inform students on the district or charter school expecta-
tions and strategies for the school community to prevent bullying and

and local data sources, which may include survey data, school climate

the procedure for students to safely report bullying. In accordance with

surveys, needs assessments, behavior and school discipline data, aca-

TEC, §37.115, incidents of bullying must be reported and assessed for

demic data, community data, behavioral threat assessment data, and

intervention through a behavioral threat assessment under subsection

local program goals and evaluation data required by any state-funded

(d) of this section.

program, grant, or federal program administered by the school district
or open-enrollment charter school;

(2) engaging with parents, guardians, and students to pro-
vide input; and

(3) engaging with professionals to help inform planning for
the SSSP, including the MTSS comprehensive service delivery plan.

(k) The SSSP team must analyze resources and work with ad-
ministrators at the school district or open-enrollment charter school to
streamline and efficiently align campus resources, services, and sup-
ports for prevention and intervention in the MTSS. The resources, ser-
vices, and supports must meet student and campus needs for coordi-
nated student support services, include research-based practices and
best practice-based programs, and address the overarching goals of the
SSSP.

(I) The superintendent may contract with external entities for
expert technical assistance and support for the development, imple-
mentation, training, and evaluation of the SSSP, such as technical assis-
tance to implement an MTSS with a continuum of school mental health
prevention and intervention services, conduct and analyze school cli-
mate surveys, provide mental health training for staff, or facilitate a

(c) SSSP Function 2. Establishing an MTSS.

(1)  An MTSS is a whole-school approach that promotes a
safe and supportive school and promotes success for all students.

(2) An MTSS should build on and be coordinated through
any existing student support services program that provides for a con-
tinuum of mental and behavioral health services and supports.

(3)  An MTSS is informed by an annually-updated campus
needs assessment that includes, but is not limited to, assessing and
addressing data regarding staff development needs under the SSSP,
best practice-based programs, and research-based practices and pro-
cedures for the topics and components listed under Texas Education
Code (TEC), §38.351.

(4) An MTSS is informed by a resource map of available
resources that includes community and campus services and supports
that are available to align, coordinate, and systemically connect
through the MTSS for campus-wide prevention and intervention for a
safe and supportive school.

(5) An MTSS is guided by a comprehensive service de-
livery plan that addresses foundational staff training under subsection

data-driven program evaluation on the impact of the SSSP through

(e) of this section and, at a minimum, addresses universal prevention

a university, non-profit organization, ESC, or other partner. Behav-

and tiered interventions for each topic under TEC, §38.351, with re-

ioral threat assessment consultants must be on the registry of the Texas

search-based practices and best practice-based programs that may in-

School Safety Center.

$103.1407.  Requirements for the Six Primary Functions of the Safe
and Supportive School Program.

(a) Purpose. A safe and supportive school program (SSSP)
has six primary functions, as described by subsections (b)-(g) of this
section, with a goal of achieving both physical safety and psychological
safety for all persons in the learning environment.

(b) SSSP Function 1. Promoting a positive school climate.

(1) Each school district or open-enrollment charter school
shall select a school climate survey from a list provided by the Texas
Education Agency (TEA) and annually implement the survey for
school personnel, students, and parents.

clude the recommended practices and programs by TEA and the Texas
Health and Human Services Commission. Each school district and
open-enrollment charter school must also develop practices and pro-
cedures, in accordance with TEC, §38.351(i), for each of the following

topics:

(A) early mental health prevention and intervention;

(B) building skills related to managing emotions, estab-
lishing and maintaining positive relationships, and responsible decision
making;

(C) substance abuse prevention and intervention;

(D) suicide prevention, intervention, and postvention;

(E) grief-informed and trauma-informed practices;

(F) positive school climates;
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(G) positive behavior interventions and supports;

(H) positive youth development; and

(I) safe, supportive, and positive school climate.

(6) School district and open-enrollment charter school
practices and procedures for each topic listed under paragraph (5) of

(A) plans for school-wide best practice-based programs
and research-based practices for promoting school mental and behav-
ioral health and safety through universal prevention and tiered inter-
ventions;

(B) engages in multi-agency collaboration with com-
munity service providers as part of a system of care, including con-

this subsection must be coordinated through the SSSP. The practices

sidering resources identified by education service centers (ESCs) on a

and procedures are required to include, minimally, the following in

regional inventory of resources under TEC, §38.252, such as coordina-

accordance with TEC, §37.115 and §38.351(i):

(A) aprocedure for providing notice of a recommenda-
tion for early mental health or substance abuse intervention regarding
a student to a parent or guardian of the student within a reasonable
amount of time after the identification of early warning signs;

(B) a procedure for providing notice of a student iden-
tified as at risk of attempting suicide to a parent or guardian of the stu-
dent within a reasonable amount of time after the identification of early
warning signs;

(C) thedevelopment of a reporting mechanism that may
designate at least one person to act as a liaison officer for the purpose of
identifying students in need of early mental health or substance abuse
intervention or suicide prevention;

(D) a description of available counseling alternatives
for a parent or guardian to consider when their child is identified as
possibly being in need of early mental health or substance abuse inter-
vention or suicide prevention;

(E) procedures to support the return of a student to
school following hospitalization or residential treatment for a mental
health condition or substance abuse; and

(F) procedures for suicide prevention, intervention, and
postvention.

(7) The practices and procedures for each topic under para-
graph (5) of this subsection may address multiple areas together.

(8) The procedures under paragraph (6) of this subsection
must prohibit the use without the prior consent of a student's parent or
guardian of a medical screening for a student under 18 years of age as
part of the process of identifying whether the student is possibly in need
of early mental health or substance abuse intervention or suicide pre-
vention in accordance with TEC, §38.351. Parent or guardian consent

tion with available Community Resource Coordination Groups (CR-
CGs), Local Mental Health Authorities (LMHAs), the Texas Medical
Assistance Program (Medicaid), youth development programs, preven-
tion and early intervention programs, hospitals, clinics, other public
and private organizations, and service providers;

(C) implements systems of multi-disciplinary teaming
and service coordination to develop and deliver prevention, interven-
tion, and supports services;

(D) initiates written agreements for multi-agency
collaboration with resources available in the community, such as with
prevention programs for mental and behavioral health and emotional
well-being, telehealth providers, and mental and behavioral health
providers;

(E) includes culturally competent practices for integrat-
ing student, community, and family engagement into developing and
implementing the MTSS comprehensive service delivery plan;

(F) includes school-wide integration of grief and
trauma-informed care practices as adopted by the school district or
open-enrollment charter school policies under TEC, §37.006;

(G) provides equitable access for teachers, parents and
guardians, and students through transparent referral pathways for ac-
cessing available services and supports;

(H) uses research-based practices and best prac-
tice-based programs for prevention, intervention, services, and

supports;

(I) uses data to evaluate the impact of the SSSP, preven-
tion, intervention, services, and supports on students and the school cli-
mate, making appropriate adjustments based on data;

(J) includes a case management tool and process for
tracking and monitoring intervention results for services and supports

must be obtained before providing a mental health service in accor-

implemented as the result of a behavioral threat assessment;

dance with TEC, §37.115. However, the procedures shall not prevent
an employee of the school from acting immediately to prevent an im-
minent threat or respond to an emergency prior to parent or guardian
notification or consent, including crisis counseling protocols for pro-
fessional school counselors and non-physician mental health profes-
sionals employed by the school to prevent harm to self or others, such

(K) is informed by a quality self-assessment tool for ef-
fective planning and implementation of the MTSS under the SSSP that
is approved by TEA; and

(L) isupdated at the beginning of each school year, and
when needed to add or adjust training, prevention, interventions, ser-

as suicide or law enforcement procedures in an emergency situation as

vices, and supports, and adopted by the SSSP team in coordination with

permissible by law.

(9) The MTSS practices and procedures must be included
in the annual student handbook and the school district or open-enroll-

the campus administrator.

(d) SSSP Function 3. Conducting behavioral threat assess-
ments. The SSSP team shall conduct behavioral threat assessments on

ment charter school improvement plan under TEC, §11.252, and state

harmful, threatening, or violent behaviors, including assessing behav-

that the district or charter school will coordinate the practices and pro-

iors identified in TEC, §37.115;

cedures for the topics under paragraph (5) of this subsection with the
SSSP.

(10) The MTSS practices and procedures for providing

(e) SSSP Function 4. Ensuring staff is well trained. The fol-
lowing requirements for training apply. Other training requirements
related to school safety that are not addressed in this subchapter shall

prevention and tiered interventions and supports, including interven-

also be coordinated with the SSSP, such as mandatory drills and bleed-

tions for students referred as a result of a behavioral threat assessment,

ing control. SSSP teams or stakeholders may recommend additional

referred through a student support services process, or requested by

training based on assessed needs for a well-trained staff and continuous

parents or guardians, must be guided by the MTSS comprehensive

quality improvement. The additional trainings may be provided or ac-

service delivery plan for each campus that:

cessed as determined locally by the school district or open-enrollment
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charter school to ensure a safe and supportive school. This subchapter

provided in a recommended program such as Youth Mental Health

does not apply to specific training that may be required by individual

First Aid;

professionals for licensing or certification or for other requirements.

(1) Training in behavioral threat assessment pursuant to

(iii)  strategies for establishing and maintaining pos-
itive relationships among students and between students and teachers,

TEC, §37.115, must meet the following requirements.

(A) SSSP team members shall attend initial behavioral
threat assessment training provided by an ESC or the Texas School

including conflict resolution;

(iv) _the effect of grief and trauma on mental health,
student learning, and behavior, including information on the ways ev-

Safety Center (TxSSC).

(B) SSSP team members may participate in any ongo-
ing or supplemental behavioral threat assessment training that may be
offered by an ESC or the TxSSC to support behavioral threat assess-
ment as determined locally.

(2) The staff development for mental and behavioral health
required under TEC, §21.451 and §37.006, must be aligned with staff
mental and behavioral health resources and training required under
TEC, §38.351; the local practices and procedures specified in subsec-
tion (c)(6) of this section and the MTSS comprehensive service deliv-

idence-based, grief-informed, and trauma-informed strategies support
the academic success of students affected by grief and trauma, includ-
ing information on vicarious trauma and self-care strategies for educa-
tors and staff; and

(v) preventing, identifying, responding to, and re-
porting incidents of bullying. This topic may be included with training
on conflict resolution and strategies for establishing and maintaining
positive relationships as described in clause (iii) of this subparagraph.

(B) Training on mental and behavioral health must be
offered according to the following schedule. Training provided in the

ery plan; and paragraph (4) of this subsection. Training shall be pro-

2019-2020 school year counts for the first year of training in the cycle

vided to all staff who interact regularly with students, including teach-

of basic full training required.

ers, administrators, school counselors, law enforcement officers, social
workers, and other staff, and shall be in accordance with TEA-approved
training lists for specific roles, such as educators and counselors, to en-
sure appropriate professional development for the role in a school. Ad-
ditional personnel may be required to be trained by statute or as locally
determined on identified topics as appropriate for their roles. Train-

(i) New employees shall receive full training on the
topics under subparagraph (A) of this paragraph annually as a part of
new employee orientation.

(ii) Full training on the topics under subparagraph
(A) of this paragraph and local procedures and practices shall be

ing shall be selected from the list of recommended best practice-based

provided to all staff who regularly interact with students at least

programs and research-based practices posted on the TEA website or,

every three years using content selected from the recommended list of

when appropriate, locally customized training that meets the content

research-based practices and best practice-based programs provided

requirements identified in subparagraph (A) of this paragraph.

(A) The content requirements for mental and behavioral
health training include:

(i) suicide prevention, intervention, and postven-

on the TEA website and may include face-to-face, online, or blended
learning methods. Full training means selecting staff development
that reflects advancement in the field; is designed to support effective
local procedures, practices, services, and supports on each of the
topics; is appropriate training for staff roles receiving training; and is

tion. The following topics must be addressed, and each superintendent

supplemented by providing awareness information of corresponding

shall ensure the training is locally supplemented with information so

local policies, procedures, and practices with any local guidance on

that all staff are aware of the suicide prevention policy, procedures,

how the training contributes to a safe and supportive school.

and practices for the school:

(1) recognizing students at risk of attempting sui-

(iii) An awareness-booster training shall be pro-
vided annually to refresh all staff who regularly interact with students

cide, including students who are or may be the victims of or who engage

and may include face-to-face, online, blended learning, or other

in bullying;

(1l) recognizing students displaying early warn-
ing signs and a possible need for early mental health or substance abuse
intervention. Warning signs may include declining academic perfor-
mance, depression, anxiety, isolation, unexplained changes in sleep or
eating habits, and destructive behavior toward self and others;

(Ill) _intervening effectively with students by

communication methods, with materials provided to employees that
include local policies, procedures, practices, services, and supports on
the topics under subparagraph (A) of this paragraph along with any
current guidance available to reinforce information related to imple-
mentation of each training topic. The awareness-booster training must
be completed by the end of each school year and may be conducted
during annual staff development prior to the start of each school
year, in a series of regular staff meetings, or through other locally

providing notice and referral to a parent or guardian so that appropriate

determined communication methods on a schedule determined by the

action, such as seeking mental health or substance abuse services, may

school district or open-enrollment charter school.

be taken by a parent or guardian;

(1V) _assisting students in returning to school fol-

(3) Training related to trauma-informed care pursuant to
TEC, §38.036, must meet the requirements specified in §103.1409 of

lowing mental health treatment or treatment for a suicide attempt; and

this title (relating to Trauma-Informed Care Policy and Training).

(V) _understanding the process and procedures for
reporting and acting on suicide risks according to the district or char-

(4) Training must be completed in Psychological First Aid
for Schools or an equivalent training chosen from a list approved by

ter school suicide prevention policy, practices, and procedures, which

the TxSSC and commissioner of education.

include a parent or guardian notification procedure;

(ii) recognizing signs of mental health conditions

(A) Two active SSSP team members are required to be
trained on supporting the integration of psychological safety strategies

and substance abuse. This topic may be included with training on

into the school district's or open-enrollment charter school's multi-haz-

suicide prevention as described in clause (i) of this subparagraph or

ard emergency operations plan to help inform a school's planning and
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execution of psychological safety in the learning environment in a cri-

Act, 20 United States Code §6301 et seq., and TEC, Chapter 29,

sis situation.

(B) Training may be completed in person or online.

(5) Other trainings identified by the commissioner related

Subchapter C; and provide encouragement for students and families
to engage with services and supports available in the MTSS, such as
positive youth development programs, initiatives to support parents
and families, support groups and counseling, and other research-based

to the SSSP include the following. The trainings must be completed on

initiatives to promote physical and psychological safety.

a timeline and in a format determined by TEA and specified in SSSP
guidance documents.

(A) MTSS for the SSSP. School-employed members of
each SSSP team serving a school, including the campus administrator,
must attend an initial MTSS for the SSSP training provided by TEA.
Other professionals collaborating with the SSSP team to implement the
MTSS for each school may also attend this training.

(B) SSSP orientation. SSSP team members serving a
school must participate in an SSSP orientation.

(6) Each SSSP team must report to TEA the number and

§103.1409.  Trauma-Informed Care Policy and Training.
(a) Trauma-informed care policy.

(1) In accordance with Texas Education Code (TEC),
§38.036, each school district and open-enrollment charter school shall
develop and implement a trauma-informed care policy requiring the
integration of trauma-informed practices in each school environment
and include the policy in the district or charter school improvement
plan.

(2) The trauma-informed care policy must require the
school district or open-enrollment charter school to use resources

percentage of school personnel trained under TEC, §37.115.

(f) SSSP Function 5. Collecting data to continuously improve.

(1) Each SSSP team must report data on the team's activi-
ties for elements identified in statute and other information requested
by TEA on a timeline and in a format determined by TEA and specified
in SSSP guidance documents.

(2) School districts, open-enrollment charter schools, and
campuses shall protect personal and confidential information of stu-
dents in accordance with the Family Educational Rights and Privacy
Act.

(3) SSSP teams shall meet annually to review data related

identified or developed by TEA for:

(A) increasing staff and parent or guardian awareness
of how grief and trauma affect mental health, student learning, and be-
havior and how evidence-based, grief informed, and trauma-informed
strategies support the academic success of students affected by grief
and trauma; and

(B) implementation of trauma-informed practices and
care by district, charter school, and campus staff.

(3) The trauma-informed care policy must:

(A) identify that a list of counseling options for students
affected by mental health conditions, substance abuse, grief, or trauma

to the outcome and impact of the SSSP, including any disproportional-

shall be posted on the school district or open-enrollment charter school

ity identified in the data, using research-based best practices in program

campus website, or the district website if campus websites are not pro-

evaluation and continuous quality improvement.

(g) SSSP Function 6. Supporting facility and school safety and
security.

(1) SSSP teams shall support the school safety and secu-

vided, and require the list of counseling options to be easily accessible
to parents and students who are seeking counseling support. The list
shall include counseling options available at a campus, in the school
district or open-enrollment charter school, and in the community. The
list of available counseling options shall be updated at least annually

rity committee with planning and implementation of the multi-hazard

as resources are identified;

emergency operations plan.

(2) SSSP teams shall collaborate with the school safety and

(B) identify methods used by the school district or
open-enrollment charter school for increasing parent or guardian

security committee and others to support awareness training for school

awareness of:

safety leaders, mental health professionals, educators, professional
school counselors, and administrators on the strategies, procedures,
and protocols for addressing both physical and psychological safety
in a crisis situation, including suicide prevention, intervention, and
postvention.

(3) SSSP teams shall support awareness training for staff

and substitute teachers on the multi-hazard emergency operations plan.
The training must address the provisions of the plan that ensure physi-

(i) the effects of grief and trauma on mental health,
student learning, and behavior;

(i) _the ways evidence-based, grief-informed, and
trauma-informed strategies support the academic success of students
affected by grief and trauma,;

(iii) how to access information on grief-informed
and trauma-informed practices to consider using at home, such as

cal and psychological safety, including supporting the implementation

handouts in the counselor's office, resources on the campus website,

of facility standards, participating in mandatory drills, and conducting

consultation with student services personnel, or parent awareness

audits.

(4) SSSP teams shall provide guidance and promote re-
search-based best practices for students, parents, and school employees

sessions; and

(iv) _the available counseling options, which must be
posted on the campus website;

on strategies for preventing, identifying, reporting, and responding to
incidents of bullying; building skills related to managing emotions, es-
tablishing and maintaining positive relationships, and responsible de-
cision making; and trauma-informed care practices to build a safe and
supportive school climate.

(5) SSSP teams will promote equitable practices and
school connectedness for at-risk and vulnerable student populations

(C) identify methods used by the school district or
open-enrollment charter school for increasing staff awareness of:

(i) the effects of grief and trauma on mental health,
student learning, and behavior;

(i) _the ways evidence-based, grief-informed, and
trauma-informed strategies support the academic success of students

such as those identified by the Elementary and Secondary Education

affected by grief and trauma; and

45 TexReg 6312 September 11, 2020 Texas Register



(iii) _the implementation of trauma-informed care by
staff, including required training; and

(D) address how the school district or open-enrollment
charter school is integrating trauma-informed care.

(4) The trauma-informed care policy must specify that the
school district or open-enrollment charter school requires trauma-in-
formed care training for all staff using resources identified or devel-

oped by TEA.

(b) Trauma-informed care training.

(1) Trauma-informed care training must:

(A) be provided through a program or resources se-

(3) Eachschool district and open-enrollment charter school
shall report annually to TEA, in a timeline and format requested by
TEA, the following information for the district or charter school as a
whole and for each school campus:

(A) the number of teachers, principals, and counselors
who have completed training under this section; and

(B) the number of teachers, principals, and counselors
employed by the district.

(4) If the school district or open-enrollment charter school
determines that it does not have sufficient resources to provide the
trauma-informed care training, it may meet the training requirements
by partnering with an ESC or community mental health organization

lected by the school district or open-enrollment charter school from

to provide training from the TEA-approved list to the district or charter

a TEA-approved list of recommended best practice-based programs

school.

and research-based practices posted on the TEA website and must
include a component on vicarious or secondary trauma and strategies
for self-care for teachers and staff;

(B) be provided for all school district and open-enroll-
ment charter school educators, which under the SSSP includes training
components for teachers, principals, counselors, and all staff who reg-
ularly interact with students, through appropriate methods to provide
grief-informed and trauma-informed care awareness for all staff who
interact regularly with students and caregivers, including methods to
increase awareness of local policies, procedures, and practices;

(C) use resources selected from a list of recommended
best practice-based programs and research-based practices posted on
the TEA website that includes options for the school district or open-
enrollment charter school to provide required training and awareness
for each staff person who interacts regularly with students and parents
or guardians and awareness for parents or guardians;

(D) be appropriate for the role of the staff member. Ad-
vanced training needs for school leaders, counselors, and mental health
professionals who support educators should be considered to effec-
tively build and lead a trauma-informed school; and

(E) be offered according to the following schedule, with
training provided during the 2019-2020 school year fulfilling the min-
imum training requirements for the first full year of training:

(i) annually as a part of new employee orientation;

(i) minimally every three years, full training that is
appropriate for the role of the staff member. Advanced training needs
for school leaders, counselors, and mental health professionals who
support educators should be considered; and

(iii) annually as an awareness-booster training
through locally designed methods to refresh all staff who interact
regularly with students to provide continued awareness about the
school district's or open-enrollment charter school's trauma-informed
care policy and the required integration of trauma-informed care prac-
tices. The awareness-booster training must include guidance materials
relating to procedures, updates to policies and current best practices,
and strategies that integrate the trauma-informed care best practices
training into the school environment. The training may be provided
in a series of staff meetings throughout the year as determined by
the school district or open-enrollment charter school or by another
locally developed method. The training must include a component on
vicarious or secondary trauma and strategies for self-care for teachers
and staff.

(2) Each school district and open-enrollment charter school
shall record the name of each staff member who participates in the full
training and awareness-booster training.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 31, 2020.

TRD-202003586

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 475-1497
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TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 1. MISCELLANEOUS PROVISIONS
SUBCHAPTER V. [AUTOLOGOUS] ADULT
STEM CELLS

25 TAC §1.462

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department
of State Health Services (DSHS), proposes an amendment to
§1.462, concerning Informed Consent for Investigational Stem
Cell Treatment.

BACKGROUND AND PURPOSE

The proposal is necessary to comply with House Bill (H.B.) 3148,
86th Legislature, Regular Session, 2019, which amended Texas
Health and Safety Code, §1003.054(c) to require the Executive
Commissioner of HHSC, by rule, to adopt an informed consent
form that must be signed by an eligible patient before receiv-
ing an investigational stem cell treatment. The Executive Com-
missioner delegated the rule amendment and development of
the informed consent form to DSHS. H.B. 3148 requires the in-
formed consent form to provide notice that DSHS administers
provisions relating to the administration and oversight of investi-
gational stem cell treatment to certain patients.

Before this proposed amendment, Texas Health and Safety
Code, Chapter 1003, did not require DSHS to adopt an informed
consent form. Under the current §1.462, physicians are required
to provide a written informed consent to the eligible patient.
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The proposed amendment and informed consent form help
ensure that eligible patients are informed about the potential
risks and hazards of investigational stem cells treatments not
approved for general use by the United States Food and Drug
Administration.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §1.462 requires an eligible patient
to sign a DSHS informed consent form before receiving a volun-
tary investigational stem cell treatment.

Proposed amendment to subsection (a) adopts the DSHS written
informed consent form for use by physicians administering and
patients receiving investigational stem cell treatments. It also
announces that the informed consent form is available on the
DSHS website. This amendment replaces current subsection
(a) requiring the physician to provide the written consent, which
must meet or exceed the requirements found in 45 CFR §46.116.

Proposed amendment to subsection (b) requires the physician
to obtain additional written informed consent required to comply
with other laws or rules established by Texas Health and Safety
Code, Chapter 1003. This subsection is necessary to ensure
patients receive complete information about risks and hazards
specific to their treatment. DSHS is unable to produce a com-
prehensive form applicable to all investigational stem cell treat-
ments, or a form that can remain current with treatments at var-
ious stages of research or clinical trials. Current subsection (b)
is deleted with this proposed amendment. It requires the patient
to sign the informed consent form. This language is considered
redundant, as a signature is required in the proposed DSHS in-
formed consent form.

FISCAL NOTE

Donna Sheppard, Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

DSHS has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of DSHS employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to DSHS;
(5) the proposed rule will not create a new rule;
(6) the proposed rule will not expand, limit, or repeal existing rule;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Donna Sheppard, Chief Financial Officer, has also determined
that there will be no adverse economic effect on small busi-
nesses, micro-businesses, or rural communities.

The rule does not impose any additional costs on small
businesses, micro-businesses, or rural communities that are
required to comply with the rule.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code, §2001.0045, does not apply to this
rule because the rule is necessary to protect the health, safety,
and welfare of the residents of Texas, does not impose a cost
on regulated persons, and is necessary to implement legislation
that does not specifically state that §2001.0045 applies to the
rule.

PUBLIC BENEFIT AND COSTS

Dr. Manda Hall, Associate Commissioner, has determined that
for each year of the first five years the rule is in effect, the public
benefit will be that eligible patients receiving a voluntary investi-
gational stem cell treatment will be informed about the potential
risks and hazards of treatments not approved for general use by
the United States Food and Drug Administration. Patients will
have the opportunity to ask questions about their condition, alter-
native forms of treatment, risks of non-treatment, the procedures
to be used, and have sufficient information to give informed con-
sent.

Donna Sheppard, Chief Financial Officer, has also determined
that for the first five years the rule is in effect there are no an-
ticipated economic costs to persons who are required to comply
with the proposed rule because it only requires patients to sign
an informed consent form.

TAKINGS IMPACT ASSESSMENT

DSHS has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or emailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day
of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule DSHS-20R014" in the
subject line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Health and Safety Code,
§1003.054, which authorizes the Executive Commissioner of
HHSC to adopt rules requiring an informed consent form that
must be signed by an eligible patient before receiving an investi-
gational stem cell treatment. The amendment is also authorized
by Texas Government Code, §531.0055 and Texas Health and
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Safety Code, §1001.075, which provides that the Executive
Commissioner of HHSC shall adopt rules for the operation and
provision of services by DSHS, and for the administration of
Texas Health and Safety Code, Chapter 1001.

The amendment implements Texas Health and Safety Code,
Chapters 1001 and 1003 and Texas Government Code,
§531.0055.

§1.462. Informed Consent for Investigational Stem Cell Treatment.

(a) Pursuant to Texas Health and Safety Code, §1003.054(c),
the Department of State Health Services adopts a written informed
consent form for use by physicians administering and patients re-
ceiving investigational stem cell treatment under Texas Health and
Safety Code, Chapter 1003, Subchapter B. The informed consent form
is available on the Department of State Health Services website at
www.dshs.texas.gov/chronic/.

treatment under this subchapter shall provide a written informed
consent to the eligible patient: The written informed consent must
meet or exceed the requirements found in 45 CER §46- 161

(b) The physician shall obtain any additional written informed

consent required to comply with other laws or rules established by
Texas Health and Safety Code, Chapter 1003.

patient is a minor or lacks the mental capacity to provide informed con-
sent; a parent; guardian; or conservator; shall sign the informed consent
form.]

(¢) The informed consent form must be maintained in the pa-
tient's medical record.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 28, 2020.

TRD-202003572

Barbara L. Klein

General Counsel

Department of State Health Services

Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 939-7575

¢ ¢ ¢

CHAPTER 97. COMMUNICABLE DISEASES
SUBCHAPTER A. CONTROL OF
COMMUNICABLE DISEASES

25 TAC §97.3, §97.4

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department of
State Health Services (DSHS), proposes amendments to §97.3,
concerning What Condition to Report and What Isolates to Re-
port or Submit, and §97.4, concerning When and How to Report
a Condition or Isolate.

BACKGROUND AND PURPOSE

The purpose of the amendments is to clarify the conditions and
diseases that must be reported; clarify the minimal reportable in-
formation requirements for the conditions and diseases; and ad-
just the list of reportable diseases to include diseases and condi-

tions of concern to public health. The amendments comply with
guidance from the Centers for Disease Control and Prevention
regarding surveillance for reportable conditions, and allow DSHS
to conduct more relevant and efficient disease surveillance. The
amendments comply with Texas Health and Safety Code, Chap-
ter 81, which requires DSHS to identify each communicable dis-
ease or health condition which is reportable under the chapter.

The proposal is also being revised to comply with Texas Govern-
ment Code, §2001.039, which requires that each state agency
review and consider for re-adoption each rule adopted by that
agency pursuant to the Texas Government Code, Chapter 2001
(Administrative Procedure Act). Sections 97.3 and 97.4 have
been reviewed and DSHS has determined that the rules should
continue to exist because rules on this subject are needed.

SECTION-BY-SECTION SUMMARY

The amendment to §97.3(a)(2)(A) adds "Candida auris" and
"tick-borne relapsing fever" to the notifiable conditions list,
and removes "multidrug-resistant Acinetobacter (MDR-A)."
The amendment removes "invasive Group A Streptococcus,"
and "invasive Group B Streptococcus" and updates the term
"streptococcal disease: invasive group A, invasive group B,
or invasive Streptococcus pneumoniae"” to "Streptococcus
pneumoniae, invasive." The amendment removes "amebiasis"
from the list of notifiable conditions (amebic meningitis and
encephalitis will remain).

The amendment to §97.3(a)(3)(D) spells out "tuberculosis" for
consistency.

The amendment to §97.3(a)(3)(F), §97.3(a)(3)(I), and
§97.3(a)(5) adds "or practitioner" for consistency to be more
inclusive of reporting entities.

The amendment to §97.3(a)(4) adds "Candida auris" to the list
of diseases requiring submission of cultures.

The amendment to §97.4(a)(2) removes "multidrug resistant
Acinetobacter (MDR-A) species" and adds "syphilis infection in
pregnant females" and "Candida auris” to the list of notifiable
conditions that shall be reported within one working day of
identification as a suspected case.

The amendment to §97.4(a)(5)(B) adds the word "Texas" to
"Health and Safety Code" to clarify and standardize the refer-
ence to the statute.

FISCAL NOTE

Donna Sheppard, Chief Financial Officer, has determined that
for each year of the first five years that the sections will be in
effect, enforcing or administering the rules do not have foresee-
able implications relating to costs or revenues of state or local
governments.

GOVERNMENT GROWTH IMPACT STATEMENT

DSHS has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of DSHS employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to DSHS;

PROPOSED RULES

September 11, 2020 45 TexReg 6315


www.dshs.texas.gov/chronic

(5) the proposed rules will not create new rules;

(6) the proposed rules will not expand, limit, or repeal existing
rules;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Donna Sheppard has also determined that there will not be
an adverse economic effect on small businesses, micro-busi-
nesses, or rural communities. The rules do not apply to small
or micro-businesses, or rural communities.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code, §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas; and the rules do
not impose a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Ms. Imelda Garcia, Associate Commissioner, Laboratory and In-
fectious Disease Services Division, has determined that for each
year of the first five years that the rules are in effect, the public
benefit will impact the people of Texas whose risk of illness is
decreased by the early detection and control or prevention of in-
fectious diseases in the community.

Donna Sheppard has also determined that for the first five years
the rules are in effect, there are no anticipated economic costs
to persons who are required to comply with the proposed rules.

REGULATORY ANALYSIS

DSHS has determined that this proposal is not a "major en-
vironmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

DSHS has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or emailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day

of the comment period; (2) hand-delivered before 5:00 p.m. on
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted.

STATUTORY AUTHORITY

The proposed amendments are authorized by Texas Health and
Safety Code, §81.004, which authorizes rules necessary for the
effective administration of the Communicable Disease Preven-
tion and Control Act; and §81.041, which requires a rule to pre-
scribe criteria that constitute exposure to reportable diseases;
and Texas Government Code, §531.0055, and Texas Health and
Safety Code, §1001.075, which authorize the Executive Com-
missioner of HHSC to adopt rules and policies necessary for
the operation and provision of services by the health and hu-
man services system, including by DSHS. Under Texas Health
and Safety Code, Chapter 1001, the DSHS Commissioner is au-
thorized to assist the Executive Commissioner in the develop-
ment of rules relating to the matters within DSHS jurisdiction.
Review of the sections implements Texas Government Code,
§2001.039.

The amendments will implement Texas Health and Safety Code,
Chapters 81 and 1001; and Texas Government Code, Chapter
531.

$97.3.
mit.

What Condition to Report and What Isolates to Report or Sub-

(a) Humans.
(1) Identification of notifiable conditions.

(A) A summary list of notifiable conditions and report-
ing time frames is published on the Department of State Health Ser-
vices web site at http://www.dshs.state.tx.us/idcu/investigation/condi-
tions/. Copies are filed in the Emerging and Acute Infectious Disease
Branch, Department of State Health Services, 1100 West 49th Street,
Austin, Texas 78756.

(B) Repetitive test results from the same patient do not
need to be reported except those for mycobacterial infections.

(2) Notifiable conditions or isolates.

(A) Confirmed and suspected human cases of the fol-
lowing diseases/infections are reportable: acquired immune deficiency
syndrome (AIDS); [amebiasis;] amebic meningitis and encephali-
tis; anaplasmosis; ancylostomiasis; anthrax; arboviral infections
including, but not limited to, those caused by California serogroup
virus, chikungunya virus, dengue virus, Eastern equine encephalitis
(EEE) virus, St. Louis encephalitis (SLE) virus, Western equine
encephalitis (WEE) virus, yellow fever virus, West Nile (WN) virus,
and Zika virus; ascariasis; babesiosis; botulism, adult and infant;
brucellosis; campylobacteriosis; Candida auris; carbapenem resistant
Enterobacteriaceae (CRE); Chagas disease; chancroid; chickenpox
(varicella); Chlamydia trachomatis infection; cryptosporidiosis;
cyclosporiasis; diphtheria; echinococcosis; ehrlichiosis; fasciolia-
sis; gonorrhea; Haemophilus influenzae, invasive; Hansen's disease
(leprosy); hantavirus infection; hemolytic uremic syndrome (HUS);
hepatitis A, acute hepatitis B infection, hepatitis B acquired perinatally
(child), any hepatitis B infection identified prenatally or at delivery
(mother), acute hepatitis C infection, and acute hepatitis E infection;
human immunodeficiency virus (HIV) infection; influenza-associated
pediatric mortality; legionellosis; leishmaniasis; listeriosis; Lyme
disease; malaria; measles (rubeola); meningococcal infection, inva-

sive; [multidrag-resistant Aecinetobacter (MBR-A);] mumps; novel

45 TexReg 6316 September 11, 2020 Texas Register


http://www.dshs.state.tx.us/idcu/investigation/condi
mailto:tionOffice@hhsc.state.tx.us

coronavirus; novel influenza; paragonimiasis; pertussis; plague;
poliomyelitis, acute paralytic; poliovirus infection, non-paralytic;
prion diseases, such as Creutzfeldt-Jakob disease (CJD); Q fever; ra-
bies; rubella (including congenital); salmonellosis, including typhoid
fever; Shiga toxin-producing Escherichia coli infection; shigellosis;
smallpox; spotted fever group rickettsioses (such as Rocky Mountain
spotted fever); streptococcal disease: [invasive group A; invasive
group B; er invastve] Streptococcus pneumoniae, invasive; syphilis;
Taenia solium and undifferentiated Taenia infections, including cys-
ticercosis; tetanus; tick-borne relapsing fever; trichinosis; trichuriasis;
tuberculosis (Mycobacterium tuberculosis complex); tuberculosis
infection; tularemia; typhus; vancomycin-intermediate Staphylococ-
cus aureus (VISA); vancomycin-resistant Staphylococcus aureus
(VRSA); Vibrio infection, including cholera (specify species); viral
hemorrhagic fever; and yersiniosis.

(B) Inaddition to individual case reports, any outbreak,
exotic disease, or unusual group expression of disease that may be
of public health concern should be reported by the most expeditious
means.

(3) Minimal reportable information requirements. The
minimal information that shall be reported for each disease is as
follows:

(A) AIDS, chancroid, Chlamydia trachomatis infec-
tion, gonorrhea, HIV infection, and syphilis shall be reported in
accordance with Subchapter F of this chapter (relating to Sexually
Transmitted Diseases Including Acquired Immune Deficiency Syn-
drome (AIDS) and Human Immunodeficiency Virus (HIV));

(B) for tuberculosis disease - complete name, date of
birth, physical address and county of residence, country of origin, in-
formation on which diagnosis was based or suspected. In addition, if
known, radiographic or diagnostic imaging results and date(s); all in-
formation necessary to complete the most recent versions of depart-
ment reporting forms: Report of Case and Patient Services, Report
of Follow-up and Treatment for Contacts to TB Cases and Suspects;
and Report of Verified Case of Tuberculosis; laboratory results used to
guide prescribing, monitoring or modifying antibiotic treatment regi-
mens for tuberculosis to include, but not limited to, liver function stud-
ies, renal function studies, and serum drug levels; pathology reports
related to diagnostic evaluations of tuberculosis; reports of imaging or
radiographic studies; records of hospital or outpatient care to include,
but not limited to, histories and physical examinations, discharge sum-
maries and progress notes; records of medication administration to in-
clude, but not limited to, directly observed therapy (DOT) records, and
drug toxicity and monitoring records; a listing of other patient medica-
tions to evaluate the potential for drug-drug interactions; and copies of
court documents related to court ordered management of tuberculosis.

(C) for contacts to a known case of tuberculosis - com-
plete name; date of birth; physical address; county of residence; eval-
uation and disposition; and all information necessary to complete the
most recent versions of department reporting forms: Report of Fol-
low-up and Treatment for Contacts to TB Cases and Suspects; and Re-
port of Case and Patient Services;

(D) for other persons identified with tuberculosis [TB]
infection - complete name; date of birth; physical address and county
of residence; country of origin; diagnostic information; treatment in-
formation; medical and population risks; and all information necessary
to complete the most recent versions of department reporting form: Re-
port of Case and Patient Services.

(E) for hepatitis B (chronic and acute) identified prena-
tally or at delivery - mother's name, address, telephone number, age,
date of birth, sex, race and ethnicity, preferred language, hepatitis B

laboratory test results; estimated delivery date or date and time of birth;
name and phone number of delivery hospital or planned delivery hos-
pital; name of infant; name, phone number, and address of medical
provider for infant; date, time, formulation, dose, manufacturer, and
lot number of hepatitis B vaccine and hepatitis B immune globulin ad-
ministered to infant;

(F) for hepatitis A, B, C, and E - name, address, tele-
phone number, age, date of birth, sex, race and ethnicity, disease, diag-
nostic indicators (diagnostic lab results, including all positive and neg-
ative hepatitis panel results, liver function tests, and symptoms), date
of onset, pregnancy status, and physician or practitioner name, address,
and telephone number;

(G) for hepatitis B, perinatal infection - name of infant;
date of birth; sex; race; ethnicity; name, phone number and address
of medical provider for infant; date, time, formulation, dose, manufac-
turer, and lot number of hepatitis B vaccine and hepatitis B immune
globulin administered to infant, hepatitis B laboratory test results;

(H) for chickenpox - name, date of birth, sex, race and
ethnicity, address, date of onset, and varicella vaccination history;

(I) for Hansen's disease - name; date of birth; sex; race
and ethnicity; disease type; place of birth; address; telephone number;
date entered Texas; date entered U.S.; education/employment; insur-
ance status; location and inclusive dates of residence outside U.S.; date
of onset and history prior to diagnosis; date of initial biopsy and result;
disease type i.e., tuberculoid, borderline and lepromatous; date initial
drugs prescribed and name of drugs; name, date of birth and relation-
ship of household contacts; and name, address, and telephone number

of physician or practitioner;

(J) for novel influenza investigations occurring during
an influenza pandemic--minimal reportable information on individual
cases, a subset of cases or aggregate data will be specified by the de-
partment;

(K) forall other notifiable conditions listed in paragraph
(2)(A) of this subsection - name, address, telephone number, age, date
of birth, sex, race and ethnicity, disease, diagnostic indicators (diagnos-
tic lab results, specimen source, test type, and clinical indicators), date
of onset, and physician or practitioner name, address, and telephone
number; and

(L) other information may be required as part of an in-
vestigation in accordance with Texas Health and Safety Code, §81.061.

(4) Diseases requiring submission of cultures. For all
anthrax (Bacillus anthracis); botulism, adult and infant (Clostridium
botulinum); brucellosis (Brucella species); Candida auris; diph-
theria (Corynebacteria diphtheria from any site); all Haemophilus
influenzae, invasive, in children under five years old (Haemophilus
influenzae from normally sterile sites); listeriosis (Listeria monocy-
togenes); meningococcal infection, invasive (Neisseria meningitidis
from normally sterile sites or purpuric lesions); plague (Yersinia
pestis); salmonellosis, including typhoid fever (Salmonella species);
Shiga toxin-producing Escherichia coli infection (E.coli O157:H7,
isolates or specimens from cases where Shiga toxin activity is demon-
strated); Staphylococcus aureus with a vancomycin MIC greater
than 2 Apg/mL; all Streptococcus pneumoniae, invasive, in children
under five years old (Streptococcus pneumoniae from normally sterile
sites); tuberculosis (Mycobacterium tuberculosis complex); tularemia
(Francisella tularensis); and vibriosis (Vibrio species) - pure cultures
(or specimens as indicated in this paragraph) shall be submitted
accompanied by a current department Specimen Submission Form.

(5) Laboratory reports. Reports from laboratories shall in-
clude patient name, identification number, address, telephone number,
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age, date of birth, sex, race and ethnicity; specimen submitter name,
address, and phone number; specimen type; date specimen collected;
disease test and test result; normal test range; date of test report; and
physician or practitioner name and telephone number.

(b) Animals.

(1) Clinically diagnosed or laboratory-confirmed animal
cases of the following diseases are reportable: anthrax, arboviral
encephalitis, tuberculosis (Mycobacterium tuberculosis complex) in
animals other than those housed in research facilities, and plague.
Also, all non-negative rabies tests performed on animals from Texas
at laboratories located outside of Texas shall be reported; all non-neg-
ative rabies tests performed in Texas will be reported by the laboratory
conducting the testing. In addition to individual case reports, any
outbreak, exotic disease, or unusual group expression of disease
which may be of public health concern should be reported by the most
expeditious means.

(2) The minimal information that shall be reported for each
disease includes species and number of animals affected, disease or
condition, name and phone number of the veterinarian or other per-
son in attendance, and the animal(s) owner's name, address, and phone
number. Other information may be required as part of an investigation
in accordance with Texas Health and Safety Code, §81.061.

$97.4.  When and How to Report a Condition or Isolate.

(a) Humans.

(1) The following notifiable conditions are public health
emergencies and suspect cases shall be reported immediately by phone
to the local health authority or the appropriate Department of State
Health Services regional epidemiology office: anthrax; botulism; diph-
theria; measles (rubeola); meningococcal infection, invasive; novel
coronavirus; novel influenza; poliomyelitis, acute paralytic; plague;
rabies; smallpox; tularemia; vancomycin-intermediate Staphylococcus
aureus (VISA); vancomycin-resistant Staphylococcus aureus (VRSA);
viral hemorrhagic fever; yellow fever; and any outbreak, exotic dis-
ease, or unusual group expression of disease that may be of public
health concern.

(2) The following notifiable conditions shall be reported
by fax or phone within one working day of identification as a
suspected case: brucellosis; Candida auris; carbapenem resistant
Enterobacteriaceae (CRE); hepatitis A, acute; hepatitis B, perinatal
infection; influenza-associated pediatric mortality; [multidrug-resis-
tant Acinetobacter (MDR-A) speeies;] mumps; pertussis; poliovirus
infection, non-paralytic; Q fever; rubella (including congenital);
syphilis infection in pregnant females; tuberculosis (Mycobacterium
tuberculosis complex); and Vibrio infection (including cholera).

(3) AIDS, chancroid, Chlamydia trachomatis infection,
gonorrhea, HIV infection, and syphilis shall be reported in accordance
with Subchapter F of this chapter (relating to Sexually Transmitted
Diseases Including Acquired Immune Deficiency Syndrome (AIDS)
and Human Immunodeficiency Virus (HIV)).

(4) Tuberculosis antibiotic susceptibility results should be
reported by laboratories no later than one week after they first become
available.

(5) For all other notifiable conditions not listed in para-
graphs (1) - (4) of this subsection, reports of disease shall be made no
later than one week after a case or suspected case is identified.

(A) Transmittal may be by telephone, fax, mail, courier,
or electronic transmission.

(i) Ifbymail or courier, the reports shall be on a form
provided by the department and placed in a sealed envelope addressed

to the attention of the appropriate receiving source and marked "Con-
fidential."

(i)  Any electronic transmission of the reports must
provide at least the same degree of protection against unauthorized dis-
closure as those of mail or courier transmittal, be by express written
agreement with the receiving agency, utilize a format prescribed by the
receiving agency, and be validated as accurate.

(B) A health information exchange (HIE) organization
as defined by Texas Health and Safety Code, §182.151, may transmit
reports on behalf of providers required to report in §97.2(a) - (d) of this
title (relating to Who Shall Report) in accordance with Texas Health
and Safety Code, Chapter 182, Subchapter D. Health Information Ex-
changes, and all other state and federal law as follows:

(i) The receiving agency has published message
standards.

(ii) A method of secure transmission has been es-
tablished between the HIE and the receiving agency and transmissions
have been tested with the receiving agency and established as meeting
the data exchange standards and conveying information accurately.

(iii) Reporting by the HIE has been requested and
authorized by the appropriate health care provider, practitioner, physi-
cian, facility, clinical laboratory, or other person who is required to
report health-related information.

(iv)  HIE reports may be made in addition to but shall
not replace reports listed in paragraphs (1) - (2) of this subsection.

(6) All diseases requiring submission of cultures in
§97.3(a)(4) of this title (relating to What Condition to Report and
What Isolates to Report or Submit) shall be submitted as they become
available.

(b) Animals. Reportable conditions affecting animals shall be
reported within one working day following the diagnosis.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 28, 2020.

TRD-202003568

Barbara L. Klein

General Counsel

Department of State Health Services

Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 776-7729
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TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER B. NATURAL GAS
34 TAC §3.27

The Comptroller of Public Accounts proposes amendments to
§3.27 concerning exemption of certain interest owners from
gas occupation taxes. The amendments implement Senate
Bill 533, 86th Legislature, 2019, effective September 1, 2019,
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which amends Tax Code, §202.056 (Exemption for Oil and Gas
from Wells Previously Inactive), relating to the severance tax
exemption for oil and gas production from certain inactive oil
wells. The comptroller also proposes changing the name of the
section to "Exemptions of Governmental Entities and Two-Year
Inactive Oil Wells" to better reflect the content of the section.

Despite the fact that this rule is in the Natural Gas subchap-
ter, it includes an exemption for casinghead gas produced from
two-year inactive oil wells. The comptroller adds new subsec-
tion (a), providing definitions of "casinghead gas," "commission,"
"condensate," and "hydrocarbons," using the definitions of these
terms found in Tax Code, Chapter 201 (Gas Production Tax) and
Chapter 202 (Oil Production Tax). The comptroller adds a defi-
nition for the term "two-year inactive well," deriving the language
for this term from Tax Code, §202.056(a)(4). The proposed lan-
guage provides that the definition of two-year inactive well ap-
plies to an oil well certified on or after September 1, 2019.

The comptroller reletters subsection (a) as subsection (b) and
amends the subsection to add a title, to recognize that govern-
mental entities are not subject to the gas occupation tax, and to
delete the language relating to mineral ownership since the state
of Texas cannot tax the federal government or itself, whether
they are the mineral owners or not.

The comptroller deletes original subsection (b) and adds lan-
guage based on that subsection to new subsection (c) to better
address tax imposed on nonexempt parties.

The comptroller adds new subsection (c) to include a title and
the language of Tax Code, §201.205 (Tax Borne Ratably), which
provides that the tax shall be borne ratably by all "interested par-
ties," which are determined "without regard to title to the oil either
before or after severance; and without regard to any arbitrary
classification or nomenclature." See Sheppard v. Stanolind Oil &
Gas Co., 125 S.W.2d 643, 648 (Tex. Civ. App. - Austin 1939, writ
refd). The comptroller deletes the example and graphic since
they apply to mineral ownership information removed from this
section. The comptroller removes original subsection (c) and the
graphic to improve the readability of the subsection.

The comptroller adds new subsection (d), which provides infor-
mation regarding two-year inactive oil wells, including the comp-
troller's approval process for the exemption for a two-year in-
active oil well in paragraph (1). New subsection (d) is derived
from Tax Code, §202.056. Tax Code Chapter 202 applies to oil
wells and oil wells do not produce condensate. Since oil wells
do not produce condensate, condensate does not qualify for the
exemption for a two-year inactive oil well. The comptroller adds
new paragraph (2) which provides that casinghead gas produced
from a certified two-year inactive oil well is exempt from the nat-
ural gas tax; the beginning date and duration of the exemption
in paragraph (3); and the process to receive a tax credit for pay-
ments made at the full rate under the Tax Code in paragraph (4).

In new subsection (e), the comptroller provides information re-
garding recompleted certified two-year inactive oil wells, includ-
ing the duration of the exemption and the application process for
the exemption.

The comptroller adds new subsection (f), which explains that the
exemption for a two-year inactive oil well does not extend to the
oil-field regulatory cleanup fee. The oil-field regulatory cleanup
fee is due on casinghead gas sold, even if that gas is otherwise
exempt under subsection (d).

The comptroller adds new subsection (g), which outlines penal-
ties regarding two-year inactive oil wells.

Tom Currah, Chief Revenue Estimator, has determined that dur-
ing the first five years that the proposed amended rule is in effect,
the rule: will not create or eliminate a government program; will
not require the creation or elimination of employee positions; will
not require an increase or decrease in future legislative appropri-
ations to the agency; will not require an increase or decrease in
fees paid to the agency; will not increase or decrease the num-
ber of individuals subject to the rules' applicability; and will not
positively or adversely affect this state's economy.

Mr. Currah also has determined that for each year of the first
five years the rule is in effect, the proposed amended rule would
benefit the public by conforming the rule to current statute. This
rule is proposed under Tax Code, Title 2, and does not require
a statement of fiscal implications for small businesses or rural
communities. The proposed amended rule would have no fiscal
impact on the state government, units of local government, or
individuals. There would be no anticipated significant economic
cost to the public. The proposed amended rule would have no
significant fiscal impact on small businesses or rural communi-
ties.

Comments on the proposal may be submitted to Teresa G.
Bostick, Director, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528. Comments must be received no later than
30 days from the date of publication of the proposal in the Texas
Register.

The comptroller proposes the amendments under Tax Code,
§111.002 (Comptroller's Rules; Compliance; Forfeiture), which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
provisions of Tax Code, Title 2 (State Taxation), and taxes, fees,
or other charges which the comptroller administers under other
law.

The amendments implement Tax Code, §202.056 (Exemption
for Oil and Gas from Wells Previously Inactive).

$3.27.  Exemptions of Governmental Entities and Two-Year Inactive

Oil Wells. [Exemption of Certain Interest Owners from Gas Oeecupa-
tion Taxes.]

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Casinghead gas--Gas or vapor indigenous to an oil stra-
tum and produced from the stratum with oil.

(2) Commission--The Railroad Commission of Texas.

(3) Condensate--Liquid hydrocarbon that is or can be re-
covered from gas by a separator but does not include liquid hydrocar-
bon recovered from gas by refrigeration or absorption and separated by
a fractionating process.

(4) Hydrocarbons--Any oil or gas produced from a well,
including hydrocarbon production.

(5) Two-year inactive well--A well that has not produced
oil or gas in more than one month in the two years preceding the date
of application for severance tax exemption. The term only includes a
well certified by the commission on or after September 1, 2019, and
does not include a well that is:

(A) part of an enhanced oil recovery project, as defined
by Natural Resources Code, §89.002 (Definitions); or

PROPOSED RULES

September 11, 2020 45 TexReg 6319



(B) drilled but not completed and that does not have a
record of hydrocarbon production reported to the commission.

(b) [€2)] Exemption of certain entities. The [Mineral and/or
royalty interests owned by the] federal government and its subdivisions
and the State of Texas and its subdivisions are not subject to the gas
occupation tax.

(1) Subdivisions of the federal government include, but are
not limited to, the following:

(A) the Federal Land Bank;

(B) the Department of the Interior;

(C) the Bureau of Land Management; and
(D) the Army Corps of Engineers.

(2) Subdivisions of the State of Texas include, but are not
limited to, the following:

(A) Texas cities, towns, and villages;
(B) Texas counties;

(C) Texas independent and common school districts;
and

(D) Texas public colleges and universities.

(c) Tax borne ratably. The natural gas tax shall be borne rat-
ably by all nonexempt interested parties in proportion to their interests.

(d) Two-year inactive oil well.

(1) To apply for the exemption for a two-year inactive oil
well, taxpayers must submit to the comptroller a copy of the approved
certification letter provided by the commission and a completed Texas
Well Exemption Application (form AP-217), or any successor to that
form promulgated by the comptroller.

(2) Casinghead gas produced from a certified two-year in-
active oil well is not subject to the natural gas tax. Since oil wells do
not produce condensate, condensate does not qualify for the exemption
for a two-year inactive oil well.

(3) The exemption extends for five years beginning with
the month following the date certified by the commission.

(4) Ifthe tax is paid at the full rate provided by Tax Code,
§201.052(a) (Rate of Tax) before the comptroller approves an applica-
tion for an exemption provided for in this subsection (d) of this section,
the operator is entitled to a credit against taxes imposed by Tax Code,
§201.052 in an amount equal to the tax paid. To receive a credit, the
operator must apply to the comptroller for the credit before the expi-
ration of the applicable period for filing a tax refund claim under Tax
Code, §111.104 (Refunds).

(e) Recompleted two-year inactive oil well. A two-year
inactive oil well that is subsequently recompleted shall only receive
the five-year exemption from the initial certification of the well. A
taxpayer must file another Texas Well Exemption Application (form
AP-217), or any successor to that form promulgated by the comptrol-
ler, for the recompleted oil well identifying the original commission
lease number when that well meets the requirements:

(1) the commission certifies the recompleted two-year in-
active oil well;

(2) the commission assigns a new lease number for the re-
completed oil well; and

(3) the American Petroleum Institute number for the well
does not change.

(f) Oil-Field cleanup regulatory fee. Gas exempt under sub-
section (d) of this section is not exempt from the oil-field cleanup reg-
ulatory fee, which is due on casinghead gas sold.

(g) Penalty. On notice from the commission that the certifica-
tion for a two-year inactive well has been revoked, the tax exemption
shall not apply to oil or gas production sold after the date of notifica-
tion. A person who claims the exemption is liable to the state for a
civil penalty if the person applies or attempts to apply the tax exemp-
tion allowed by subsection (d) of this section after the certification for
a two-year inactive well is revoked. The amount of the penalty may
not exceed the sum of:

(1) $10,000; or

(2) the difference between the amount of taxes paid or at-
tempted to be paid and the amount of taxes due.
interest exempt from tax; such as state royalty; shall be due from the
nenexempt interest owners in the same proportion that the nonexempt
owners share the net proceeds (wellhead value) from the sale of the
production.]
units) arc sold for $2.00 pcr MMBTU or $20,000 gross procceds. There
is a state royalty interest {exempt from tax) paid en gress proceeds and
%heweﬂemgm%erest(&et%empt#em%h&smeu&ed%@@gﬁaﬁs-

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 27, 2020.

TRD-202003564

William Hamner

Special Counsel for Tax Administration

Comptroller of Public Accounts

Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 475-2220
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PART 6. TEXAS MUNICIPAL
RETIREMENT SYSTEM

CHAPTER 123. ACTUARIAL TABLES AND
BENEFIT REQUIREMENTS

The Board of Trustees ("Board") of the Texas Municipal Retire-
ment System ("TMRS" or the "System") proposes the repeal of
current 34 TAC Chapter 123 ("Chapter 123"), relating to actu-
arial tables and benefit requirements. TMRS is also proposing
to replace current Chapter 123 with proposed new Chapter 123,
also relating to actuarial tables and benefit requirements.

REPEAL OF CURRENT CHAPTER 123

TMRS proposes the repeal of current 34 TAC Chapter 123,
which includes the following sections: 34 TAC §123.1, Actuarial
Tables; 34 TAC §123.2, Supplemental Disability Benefits Not
Reduced by Certain Increases in Base Benefit; 34 TAC §123.3,
Month of Credited Service and Year of Credited Service Defined;
34 TAC §123.4, Interest in Calculations of Benefits Based on
Completed Service; 34 TAC §123.5, Requirement of Spousal
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Consent; 34 TAC §123.6, Retirement Benefit Calculation; 34
TAC §123.7, Authority to Make Actuarial Changes; 34 TAC
§123.8, Updated Service Credit Calculations.

PROPOSAL OF NEW CHAPTER 123

As proposed, the new Chapter 123 will address: 34 TAC
§123.1, Definitions; 34 TAC §123.2, Bona Fide Termination of
Employment; 34 TAC §123.3, Return to Work; 34 TAC §123.4,
Month of Credited Service and Year of Credited Service De-
fined; 34 TAC §123.5, Restricted Prior Service Credit; 34 TAC
§123.6, Updated Service Credit Calculations; 34 TAC §123.7,
Requirement of Spousal Consent; 34 TAC §123.8, Effect of Di-
vorce; 34 TAC §123.9, Post-Retirement Contributions; 34 TAC
§123.10, Payments Due on Death of Retiree or Annuitant; 34
TAC §123.11, Supplemental Disability Benefits Not Reduced by
Certain Increases in Base Benefit; 34 TAC §123.12, Affidavits
of Heirship for Determination of Payments Due Heirs; 34 TAC
§123.13, Beneficiary Causing Death of Member or Annuitant;
34 TAC §123.14, Certain Convicted Elected Officials Ineligible
for Retirement Annuity; 34 TAC §123.15, Calculation of Member
Supplemental Death Benefits; 34 TAC §123.16, Retiree Sup-
plemental Death Benefit; 34 TAC §123.17, Actuarial Tables; 34
TAC §123.18, Authority to Make Actuarial Changes.

BACKGROUND AND PURPOSE

TMRS proposes to repeal and replace Chapter 123 to provide
clarification relating to the actuarial tables and benefit require-
ments under existing benefit plans of TMRS, and to implement
and administer certain provisions of the TMRS Act, including
Senate Bill 1337 ("SB 1337") which was enacted by the 86th Leg-
islature, and Texas Government Code §810.003 relating to Cer-
tain Elected Officials Ineligible for Retirement Annuity. Statutes
specific to TMRS are found in Title 8, Subtitle G, Chapters 851
through 855, Texas Government Code (the "TMRS Act"). In ad-
dition, the repeal and replacement of Chapter 123 is being pro-
posed as a result of TMRS' rule review, which was conducted
pursuant to Texas Government Code §2001.039.

Three of the provisions of proposed new Chapter 123 rules (in
new §123.17 - Actuarial Tables, §123.11 - Supplemental Disabil-
ity Benefits Not Reduced by Certain Increases in Base Bene-
fit, and §123.6 - Updated Service Credit Calculations) are un-
changed from existing rules (currently found in §§123.1, 123.2,
and 123.8, respectively) and several of the proposed new rules
are substantially similar to the provisions of the existing Chap-
ter 123, which is proposed to be repealed. There are, however,
some substantive changes in the proposed new rules, which are
described as follows: (i) addition of definitions for "compensa-
tion," "department" and "spouse" (in §123.1); and (ii) substan-
tive clarifications or modernizations to: clarify the requirements
of bona fide termination of employment for the payment of ben-
efits and describe consequences in the absence of a bona fide
termination (in §123.2); clarify various provisions regarding re-
turn to work by a retiree, including the suspension of an annuity
in certain circumstances (in §123.3); amend the current service
credit rule to clarify that service credit will not be granted after
termination of employment, unless reemployed by a participat-
ing municipality (in §123.4); clarify that restricted prior service
credit is used when calculating vesting status of a member and
allow the use of a United States Department of Defense certifi-
cate or TMRS records of previously refunded service credit to
verify service in connection with applications for restricted prior
service credit (in §123.5); clarify when spousal consent is not re-
quired, allow reliance on certification of marital status by a mem-
ber or retiree, and modernize certain exceptions to spousal con-

sent (in §123.7); clarify the effect of divorce with respectto TMRS
participants and beneficiary designations (in §123.8); clarify how
post-retirement contributions will be handled (in §123.9); clar-
ify who is paid amounts due a deceased retiree or annuitant
(in §123.10); allow the use of affidavits for the determination of
heirs of a deceased retiree, deceased non-vested member and
in various other circumstances and specify the requirements for
such affidavits (in §123.12); clarify matters regarding when the
System may pay and may not pay benefits where a member's
or retiree's death was caused by another person (in §123.13);
and clarify how supplemental death benefits are calculated or
payable for certain circumstances (in §123.15 and §123.16).

Additionally, because provisions in SB 1337 codified into the
TMRS Act certain provisions regarding the Board's authority to
make actuarial changes that are set forth in current rule §123.7,
the proposed new rule §123.18, regarding authority to make ac-
tuarial changes, repeals several subsections that are no longer
necessary. Further, new rule §123.14 is proposed pursuant to
the authority granted to the Board by Section 810.003(j) of the
Texas Government Code relating to Certain Elected Officials In-
eligible for Retirement Annuity.

Current rules §123.4, Interest in Calculations of Benefits Based
on Completed Service, and §123.6, Retirement Benefit Calcula-
tion, are being repealed and not replaced as they are no longer
necessary for the administration of the System. New Chapter
123 will reorder and renumber the rules in similar order to the
related statutes governing the System.

At Board meetings on May 28, 2020, and June 25, 2020, the
TMRS Board approved the publication for comment of the pro-
posed repeal of current Chapter 123 and the proposed replace-
ment of current Chapter 123 with the new Chapter 123 rules.

FISCAL NOTE

Christine Sweeney, General Counsel of TMRS, has determined
that for the first five-year period the proposed new rules are in
effect there will be no foreseeable fiscal implications to state or
local governments as a result of enforcing or administering the
proposed rules.

PUBLIC COST/BENEFIT

Ms. Sweeney also has determined that for each year of the first
five years the proposed new rules are in effect, the public bene-
fit of Chapter 123 will be: (i) a clearer and more accurate state-
ment of the administrative rules of TMRS regarding actuarial ta-
bles and benefit requirements of TMRS for members of the Sys-
tem and other interested parties; and, (ii) to conform administra-
tive rules with the System's interpretation and administration of
the TMRS Act provisions, including new statutory requirements
adopted in SB 1377, and with the provisions of Texas Govern-
ment Code §810.003.

LOCAL EMPLOYMENT IMPACT STATEMENT

TMRS has determined that there will be no adverse economic
effects on local economies or local employment because of the
proposed new rules, which are proposed for clarification and
implementation of provisions relating to the actuarial tables and
benefit requirements of the TMRS Act under existing benefit
plans of TMRS. Therefore, no local employment impact state-
ment is required under Texas Government Code §2001.022.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS

PROPOSED RULES
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TMRS has determined that there will be no adverse economic
effects on small businesses, micro-businesses, or rural commu-
nities because the proposed new rules are proposed for clarifi-
cation and implementation of provisions relating to the actuarial
tables and benefit requirements of the TMRS Act under exist-
ing benefit plans of TMRS, and for the implementation of Texas
Government Code §810.003. Therefore, neither an economic
impact statement nor a regulatory flexibility analysis is required
under Texas Government Code §2006.002.

GOVERNMENT GROWTH IMPACT STATEMENT

TMRS has determined that for each year of the first five years the
proposed new rules are in effect, the proposed rules: will not cre-
ate or eliminate any TMRS programs; will not require either the
creation of or elimination of employee positions; will not require
an increase or decrease in future legislative appropriations to
TMRS (TMRS does not receive any legislative appropriations);
will not require an increase or decrease in fees paid to TMRS;
will not create a new regulation (because new Chapter 123 up-
dates and replaces existing Chapter 123); does not expand, limit
or repeal an existing regulation (because new Chapter 123 up-
dates and replaces existing Chapter 123); does not increase or
decrease the number of individuals subject to the rules' applica-
bility; and, does not affect this state's economy.

TAKINGS IMPACT ASSESSMENT

TMRS has determined that there are no private real property
interests affected by the proposed new rules, therefore a tak-
ings impact assessment is not required under Texas Govern-
ment Code §2007.043.

COSTS TO REGULATED PERSONS

TMRS has determined that Texas Government Code
§2001.0045(b) does not apply to the proposed new rules be-
cause they do not impose a cost on regulated persons (including
another state agency, a special district, or a local government).
Also, some of the proposed new rules are necessary to imple-
ment recent legislation (SB 1337) and Texas Government Code
§810.003.

ENVIRONMENTAL RULE ANALYSIS

The proposed new rules are not a "major environmental rule" as
defined by Texas Government Code §2001.0225. The proposed
rules are not specifically intended to protect the environment or
to reduce risks to human health from environmental exposure.
Therefore, a regulatory environmental analysis is not required.

COMMENTS

Comments on the proposed rules may be submitted to Christine
Sweeney, General Counsel, TMRS, P.O. Box 149153, Austin,
Texas 78714--9153, faxed to (512) 225-3786, or submitted elec-
tronically to csweeney@tmrs.com. Written comments must be
received by TMRS no later than 30 days after publication of this
notice in the Texas Register.

34 TAC §§123.1 - 123.8
STATUTORY AUTHORITY

The repeal of existing Chapter 123 is proposed and implements
the authority granted under the following provisions of the
TMRS Act or the Texas Government Code: (i) Government
Code §804.051, which allows the Board to adopt rules to
require spousal consent for the selection of any retirement or
death benefit other than a benefit payable to the spouse as
beneficiary on death of the member or retiree; (i) Government

Code §810.003, which requires the Board to adopt rules and
procedures to implement the ineligibility of an elected official
convicted of a qualifying felony to receive a service retirement
annuity from a public retirement system as set forth in the
statute; (iii) Government Code §853.004, which allows the
Board to adopt rules necessary or desirable to implement TMRS
Act Chapter 853, Creditable Service; (iv) Government Code
§854.003, which allows the Board to adopt rules necessary to
comply with distributions requirements required for a qualified
plan set forth in the Internal Revenue Code; (v) Government
Code §854.603, which allows the Board to adopt rules to require
proof of compensation and periods of employment for purposes
of certain member supplemental death benefits; (vi) Govern-
ment Code §855.102, which allows the Board to adopt rules it
finds necessary or desirable for the efficient administration of
the System; and (vii) Government Code §855.110, which allows
the Board to adopt rules and policies relating to certain actuarial
matters. In addition, the rule changes are proposed as a result
of TMRS' rule review, which was conducted pursuant to Texas
Government Code §2001.039.

CROSS-REFERENCE TO STATUTES

The proposal implements the following sections of the Texas
Government Code: §804.051, concerning requirements for
spousal consent; §810.003, concerning certain elected officials
ineligible to receive a service retirement annuity; §851.001,
concerning definitions; §852.103, concerning the withdrawal
of contributions after termination of employment; §852.104,
concerning termination of membership in TMRS; §852.108, con-
cerning resumption of service with same employer by a retiree;
§852.109, concerning resumption of employment with different
employer by a retiree; §853.001, concerning creditable service;
§853.305, concerning restricted prior service credit; §§853.401
- 853.404, concerning the determination and calculation of
updated service credit; §854.002, concerning the composition of
a retirement annuity; §854.003, concerning retirement and pay-
ment of benefits after termination of employment with all TMRS
participating municipalities; §854.004, concerning the payment
of amounts due a deceased retiree or annuitant; §854.006,
§854.501, and §855.603, concerning the payment of benefits
to a decedent's beneficiaries or estate, and requirements of an
affidavit for the determination of heirs; §854.104, concerning
optional service retirement annuities; §854.203, concerning the
lack of effect of cost of living increases on supplemental disabil-
ity benefits; §854.504, concerning a person causing the death
of a member or annuitant; §854.603, concerning the calculation
of supplemental death benefits for active members; §854.604
and §854.605, concerning the calculation and administration of
supplemental death benefits for retirees; §855.110, concerning
adopting actuarial rates and tables, setting amortization periods,
and laddering the amortization of unfunded actuarial accrued
liabilities; §855.402, concerning the collection and crediting of
member contributions; and §855.407, concerning the impact of
certain actuarial changes on a municipality's contribution rates.

$123.1.  Actuarial Tables.
§123.2.  Supplemental Disability Benefits Not Reduced by Certain In-
creases in Base Benefit.

§123.3.  Month of Credited Service and Year of Credited Service De-
fined.

§123.4. Interest in Calculations of Benefits Based on Completed Ser-
vice.

$§123.5.  Requirement of Spousal Consent.

§123.6. Retirement Benefit Calculation.

$123.7.  Authority to Make Actuarial Changes.
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$123.8.  Updated Service Credit Calculations.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 27, 2020.

TRD-202003565

Christine M. Sweeney

General Counsel

Texas Municipal Retirement System

Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 225-3710

¢ ¢ L4
34 TAC §§123.1 - 123.18
STATUTORY AUTHORITY

The new Chapter 123 rules are proposed and implement the au-
thority granted under the following provisions of the TMRS Act
or the Texas Government Code: (i) Government Code §804.051,
which allows the Board to adopt rules to require spousal consent
for the selection of any retirement or death benefit other than
a benefit payable to the spouse as beneficiary on death of the
member or retiree; (i) Government Code §810.003, which re-
quires the Board to adopt rules and procedures to implement the
ineligibility of an elected official convicted of a qualifying felony to
receive a service retirement annuity from a public retirement sys-
tem as set forth in the statute; (iii) Government Code §853.004,
which allows the Board to adopt rules necessary or desirable to
implement TMRS Act Chapter 853, Creditable Service; (iv) Gov-
ernment Code §854.003, which allows the Board to adopt rules
necessary to comply with distributions requirements required for
a qualified plan set forth in the Internal Revenue Code; (v) Gov-
ernment Code §854.603, which allows the Board to adopt rules
to require proof of compensation and periods of employment for
purposes of certain member supplemental death benefits; (vi)
Government Code §855.102, which allows the Board to adopt
rules it finds necessary or desirable for the efficient administra-
tion of the System; and (vii) Government Code §855.110, which
allows the Board to adopt rules and policies relating to certain
actuarial matters. In addition, the rule changes are proposed as
a result of TMRS' rule review, which was conducted pursuant to
Texas Government Code §2001.039.

CROSS-REFERENCE TO STATUTES

The proposal implements the following sections of the Texas
Government Code: §804.051, concerning requirements for
spousal consent; §810.003, concerning certain elected officials
ineligible to receive a service retirement annuity; §851.001,
concerning definitions; §852.103, concerning the withdrawal
of contributions after termination of employment; §852.104,
concerning termination of membership in TMRS; §852.108, con-
cerning resumption of service with same employer by a retiree;
§852.109, concerning resumption of employment with different
employer by a retiree; §853.001, concerning creditable service;
§853.305, concerning restricted prior service credit; §§853.401
- 853.404, concerning the determination and calculation of
updated service credit; §854.002, concerning the composition of
a retirement annuity; §854.003, concerning retirement and pay-
ment of benefits after termination of employment with all TMRS
participating municipalities; §854.004, concerning the payment
of amounts due a deceased retiree or annuitant; §854.006,
§854.501, and §855.603, concerning the payment of benefits

to a decedent's beneficiaries or estate, and requirements of an
affidavit for the determination of heirs; §854.104, concerning
optional service retirement annuities; §854.203, concerning the
lack of effect of cost of living increases on supplemental disabil-
ity benefits; §854.504, concerning a person causing the death
of a member or annuitant; §854.603, concerning the calculation
of supplemental death benefits for active members; §854.604
and §854.605, concerning the calculation and administration of
supplemental death benefits for retirees; §855.110, concerning
adopting actuarial rates and tables, setting amortization periods,
and laddering the amortization of unfunded actuarial accrued
liabilities; §855.402, concerning the collection and crediting of
member contributions; and §855.407, concerning the impact of
certain actuarial changes on a municipality's contribution rates.

$§123.1.  Definitions.

(a) Compensation.

(1) Section 851.001(6) of the Act provides the definition
of compensation for purposes of the Act. For avoidance of doubt, the
definition of compensation includes, but is not limited to, the following
additional types of compensation in this paragraph and compensation
described in paragraph (2) of this subsection subject to the limitations
therein, and excludes compensation described in paragraph (3) of this
subsection:

(A) base pay and additional compensation paid for ad-
ditional duties, longevity, overtime or special duties;

(B) vacation and sick leave pay;

(C) monetary and nonmonetary compensation (the
value of which is determined by the participating municipality) taxable
as income, including but not limited to, car or uniform allowances and
imputed income from fringe benefits;

(D) severance payments; and

(E) workers' compensation paid as temporary wage re-
placement and reported or verified to the municipality.

(2) Compensation is limited to payments made to an em-
ployee for performance of personal services and made before or within
a reasonable time, as determined by the system in its sole discretion,
after bona fide termination of the employee.

(3) Compensation does not include short-term or long-term
disability insurance payments received by an employee.

(b) Department.

(1) Definition of "department" may include:

(A) an economic development corporation established
by a participating municipality pursuant to the Development Corpo-
ration Act (Subtitle C1, Title 12, Local Government Code), for which
corporation the municipality's governing body has passed an ordinance
pursuant to §501.067(a)(2), Local Government Code; or

(B) arecognized division that is an instrumentality of a
participating municipality:

(i) that is created to carry out a municipal function
(for example, public park creation and maintenance, economic stimu-
lus and development, or administration of port facilities);

(ii) _that is controlled by the municipality:

(I) by the municipality maintaining the ability to
appoint and remove the members of the governing body for the instru-

mentality; and

PROPOSED RULES
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(1I) by the municipality retaining the ability to
dissolve the instrumentality; and

(iii) for which the assets of the instrumentality revert
to the municipality upon the dissolution of the instrumentality.

(2) Notwithstanding the foregoing, the determination of
whether or not any economic development corporation, instrumental-
ity, or other recognized division is or is not a department for purposes
of the Act shall be made by the system, in its sole discretion.

(3) An employee of a participating department who per-
forms services for a nonparticipating entity pursuant to an agreement
duly authorized by the participating municipality that governs the de-
partment remains a member of the system.

(c) Spouse. A spouse does not include a person separated from

(5) as an independent contractor, whether directly or
through an entity.

(e) Ifamember applies for a withdrawal or refund of the mem-
ber's accumulated contributions under the Act, but the system deter-
mines, in its discretion, that there was not a bona fide termination of
employment or that the member is or has become an employee of an-
other participating municipality before the refund payment has been
issued, the system may cancel the refund application.

() If a member applies for retirement but, before payment of
the retirement benefit begins, the system determines, in its discretion,
that there was not a bona fide termination of employment or that the
member became an employee of another participating municipality be-
fore the member's effective retirement date, the system may cancel the
retirement application.

the participant under a decree of divorce or annulment.

§123.2.  Bona Fide Termination of Employment.

(a) The Act provides that retirement benefits commence upon
retirement, and §851.001(11) of the Act provides that retirement re-
quires a "withdrawal from service". The Internal Revenue Code and
regulations thereunder require that the terms of the plan be followed
and define termination of employment for the similar rule that under
a pension plan, such as TMRS, benefits cannot commence prior to
the earlier of termination of employment or normal retirement age (if
the plan allows in-service distributions prior to normal retirement age,
which the Act does not). In order to satisfy applicable requirements of
the Act and the Internal Revenue Code and guidance thereunder, for
purposes of allowing a distribution of benefits to a member, a member
must have a bona fide termination of employment with all applicable
participating municipalities. A distribution of benefits to a member be-
fore there has been such a bona fide termination of employment would
be an in-service distribution and an operational error which could lead
to a plan disqualification under the Internal Revenue Code and could re-
sult in the assessment of taxes, back taxes, interest and penalties against
the participating municipality or municipalities and its participants un-
less corrected.

(b)  Whether a termination of employment is a bona fide ter-
mination is dependent on the facts and circumstances surrounding the
termination.

(c) With respect to employees of a participating municipality,
a termination is not a bona fide termination of employment if there has
not been a complete termination and severance of the employer-em-
ployee relationship. Failure to strictly follow the employer's termina-
tion policies, practices, processes and procedures regularly followed
by the employer indicates that the termination was not bona fide.

(d) Notwithstanding strict adherence to the participating
municipality's regular employment termination polices, practices,
processes and procedures or any other facts and circumstances, a
termination is not a bona fide termination of employment if at the
time of termination there is an expectation, understanding, agreement,
or pre-arrangement, whether written or oral, express or implied,
between the municipality and employee, or an agent of either, that the
termination is or will be temporary or that the person will be rehired
in the future, whether such rehire is:

(1) for the same position or a different position;

(2) ata greater, lesser, or equivalent level of compensation;

(g) If the system determines, in its discretion, that a person
who has retired with a service retirement benefit under the Act is per-
forming or providing services as a purported independent contractor
for the person's reemploying municipality and that there was no bona
fide termination of employment before the person began performing or
providing such services, then:

(1) the system may promptly suspend the person's service
retirement annuity payments in accordance with §852.108 of the Act;
and

(2) the system may require the person to repay, with earn-
ings or interest, all amounts paid by the system with regard to such
service retirement benefit from the effective date of retirement through
the date of suspension, or may adjust any future payments of the an-
nuity so that the actuarial equivalent of the benefit to which the person
is entitled is paid, or may require a combination of repayment by the
member and adjustment of future payments.

(h) If the system determines, in its discretion, that a person
who purports to be an independent contractor may in fact be a com-
mon law employee, the system may require the person to provide such
information regarding the independent contractor status of the individ-
ual as it may deem necessary or advisable to make such determination,
which may include but not be limited to a filing of an IRS Form SS-8
by the person or the municipality, which shall be subject to review and
approval by the system before filing.

§123.3.  Return to Work.

(a) Section 852.108(a) of the Act is interpreted to mean that
a person's reemploying municipality is the municipality for which the
person most recently performed creditable service before the person's
retirement with respect to a particular individual account of the person
under the Act.

(b) When the system discontinues and suspends the payment
of a service retirement annuity pursuant to §852.108(c) of the Act, the
full amount of the monthly payments of the service retirement annu-
ity that is allowed because of the person's retirement from the reem-
ploying municipality (including any portion of the annuity that may
be attributable to creditable service as a prior employee of a participat-
ing municipality(ies) other than the reemploying municipality) shall be
suspended.

(c) If a person is receiving more than one service retirement

annuity because the person has a retirement with respect to more than
one individual account, only the retirement annuity that is allowed be-

(3) in the same or any other division or department of the
employer;
(4) as a full-time, part-time or temporary employee; or

cause of the person's retirement from the reemploying municipality (in-
cluding any portion of the annuity that may be attributable to creditable
service as a prior employee of a participating municipality(ies) other
than the reemploying municipality) shall be suspended as a result of

returning to work for that reemploying municipality.
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(d) For purposes of §852.108(h)(2) of the Act, the basic annu-
ity determined pursuant to §852.108(h)(2)(A) of the Act is actuarially

(a) In calculating the average updated service compensation
used in the Updated Service Credit calculation, the highest and lowest

determined from the sum of the member's contributions made and ac-

deposits in the thirty-six (36) month period being used shall be disre-

cumulated since the date the person last became a member, together

garded, and the average updated service compensation shall be com-

with interest accumulated on that amount since the person last became

puted based on the remaining thirty-four (34) deposits.

a member and an amount from the benefit accumulation fund equal to
the amount of the member's contributions credited to the member's in-
dividual account since the person last became a member together with

(b) This rule is effective January 1, 2008.

$123.7.  Requirement of Spousal Consent.

interest accrued on that amount since the person last became a member.

(e) For purposes of clarification, §852.108(i) of the Act applies

(a) A vested member who is currently married may not desig-
nate a primary beneficiary other than the member's spouse or select

only in the event that, under §852.108(h) of the Act, a person selects
a benefit payable as an annuity pursuant to §852.108(h)(2) of the Act

a form of payment of a retirement or survivor annuity other than a
joint-and-survivor annuity that pays benefits to the member's spouse

and does not apply in the event that the person selects a refund of ac-
cumulated contributions pursuant to §852.108(h)(1) of the Act.

(f) For purposes of §852.108(j)(2) of the Act, at least eight
consecutive years must have passed since the person's most recent ef-

on the death of the member, unless the member's spouse consents to
the designation or selection.

(b) The consent of a spouse required by subsection (a) of this
section must be in writing and acknowledged before a notary public.

fective retirement date from the reemploying municipality before the
person resumes employment with the reemploying municipality.

§123.4.  Month of Credited Service and Year of Credited Service De-

(c) The consent required by subsection (a) of this section is
not required if it is established to the satisfaction of the director, or the
director's designee, that:

fined.

(a) A month of credited service is any calendar month in which
a member makes a required contribution, as reported to the system by
the participating municipality.

(b) A year of credited service is comprised of any 12 months
of credited service, whether or not the months are consecutive.

(c) No service credit will be given to a participant for a contri-
bution received by the system after termination of membership in ac-
cordance with §852.104 of the Act, unless such person is reemployed
for a participating municipality pursuant to §§852.108 and 852.109 of
the Act.

§123.5. Restricted Prior Service Credit.

(a) The granting of restricted prior service credit under
§853.305 of the Act in combination with other credited service earned
by a member may result in the member becoming a vested member,
as defined by the Act.

(b) If, to establish that a member who is seeking to establish
restricted prior service credit qualifies for the restricted prior service
credit based on service within the Department of Defense, the system
receives a United States Department of Defense Certificate of Release
or Discharge from Active Duty (Form DD 214 or any subsequent ver-
sion of such form) that reflects active duty or prior active duty service
by the member, the system may grant restricted prior service credit
based on the service reflected in the Department of Defense certificate
without receiving a detailed statement of the prior service that is veri-
fied on a system form by an official custodian of personnel records of
the Department of Defense. A member seeking to establish restricted
prior service credit in accordance with this subsection must satisfy all
other requirements under §853.305 of the Act.

(c) Ifrecords in the custody of the system verify that a mem-
ber who is seeking to establish restricted prior service credit qualifies
for the restricted prior service credit based on service credit previously
canceled because of the member's withdrawal of contributions from
TMRS, the system will be deemed to have complied with the verifica-
tion requirements of §853.305(¢c) of the Act and the system may grant
the restricted prior service credit upon satisfaction of the other applica-

(1) there is no spouse;

(2) the spouse cannot be located,;

(3) the spouse has been judicially declared incompetent in
which case the consent may be given by the guardian or other ad litem;

(4) a duly licensed physician has determined that the
spouse is not mentally capable of managing his or her own affairs,
in which case the consent may be given by the member provided
the member would not be disqualified to serve as guardian of the
incapacitated spouse and the director, or the director's designee, is
satisfied that a guardianship of the estate is not necessary; or

(5) the spouse and the member have been married for less
than one year as of the date the annuity first becomes payable.

(d) The consent required by subsection (a) of this section is
also not required with respect to any portion of a member's retirement
benefit that has been awarded to a former spouse(s) under a qualified
domestic relations order(s), but the consent requirement does apply to
the remaining portion of the member's retirement benefit.

(e) For the purposes of this section, the term "joint-and-sur-
vivor annuity that pays benefits to the member's spouse on the death of
the member" means a retirement annuity for the life of the member with
a survivor annuity for the life of the spouse which is not less than 50%
of the amount of the annuity which is payable during the joint lives of
the member and the spouse, or, if the member dies before retirement,
a survivor annuity for the life of the spouse which is not less than the
actuarial equivalent of an annuity described by §854.104(c)(1) of the
Act when the member has died before retirement.

() A member eligible for retirement must certify his or her
current marital status on any retirement application, or any other appli-
cation for benefits on which the system requires the member to provide
marital status information, filed with the system. The system and em-
ployees of the system may rely on any such certification and shall not
be liable to any person for making payment of any benefits in accor-
dance with such certification, regardless of whether the certification is
later shown to have been false on the date of execution.

$§123.8.  Effect of Divorce.

ble requirements. A member seeking to establish restricted prior ser-
vice credit in accordance with this subsection must satisfy all other re-
quirements under §853.305 of the Act.

§123.6.

Updated Service Credit Calculations.

Except as otherwise expressly provided below, (i) if a member or re-
tiree designates a person who is his or her spouse as a beneficiary and
becomes divorced from that person, then the beneficiary designation
automatically becomes void as to that person upon divorce, and (ii) to
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September 11, 2020 45 TexReg 6325



have such person become a beneficiary again, the person must be desig-

the clerk of the court having jurisdiction and venue as provided by

nated as a beneficiary on the system's appropriate beneficiary designa-

Chapter 205 of the Estates Code, accept instead an affidavit meeting

tion form completed and filed with the system after the date of divorce.

the requirements of this section, sworn to by two disinterested wit-

In the event a retiree names a person who is his or her spouse as ben-

nesses, by the heirs who have legal capacity, and, if the facts warrant,

eficiary on an optional service retirement annuity selected pursuant to

by the natural guardian or next of kin of any minor or incompetent

§8§854.104(c)(1), (2) or (5) of the Act, and becomes divorced from such

who is also an heir.

person after the retiree's effective date of retirement, the divorce does
not automatically void such beneficiary designation.

§123.9.  Post-Retirement Contributions.

(a) If a contribution that would otherwise be credited to the
member's individual account in the system is deposited after the mem-
ber's effective retirement date for services performed before the effec-
tive retirement date, the retirement annuity shall be recalculated in ac-
cordance with this section.

(b) The following deposits shall be treated as additional accu-
mulated contributions for purposes of recalculating the retirement an-

nuity:

(1) employee contributions attributable to compensation
for services performed while a member of the system but deposited
within 2 months after the effective retirement date of the member; and

(2) employee contributions attributable to compensation
for services performed while a member of the system but deposited
within 2 months after the death of a deceased member.

(c) A retirement annuity subject to this section will be recal-
culated as of the effective retirement date by taking into account the
additional accumulated contributions and the related increases in cur-

(b) Deceased Retiree's or Annuitant's Estate. If no designated
beneficiary survived the retiree or annuitant and no small estate affi-
davit has been filed with the clerk of the court having jurisdiction and
venue as provided by Chapter 205 of the Estates Code, the system may
accept an affidavit meeting the requirements of this section, sworn to
by two disinterested witnesses, by the heirs who have legal capacity,
and, if the facts warrant, by the natural guardian or next of kin of any
minor or incompetent who is also an heir, for purposes of making any
payment due to a retiree's or annuitant's estate.

(c) Any affidavit, other than a small estate affidavit, shall in-
clude the names and addresses of the heirs and witnesses and establish
these facts:

(1) whether or not a surviving spouse of the deceased mem-
ber exists;

(2) no petition for the appointment of a personal represen-
tative of the deceased member is pending or has been granted;

(3) 30 days have elapsed since the death of the deceased
member; and

(4) the value of the entire assets of the deceased member's
estate, excluding homestead and exempt property, does not exceed

rent service credit and matching credit. The recalculated retirement

$50,000.

annuity will be based on the age of the retiree (and the age of the ben-
eficiary in the case of a joint and survivor option) as of the effective
retirement date.

(d) The recalculated retirement annuity is payable only
prospectively beginning with the month following the month in which

(d) The affidavit shall also:

(1) include a list of the assets and liabilities of the estate;

(2) show the facts that constitute the basis for the right of
the heirs to receive the estate; and

the retirement system receives the deposit.

§123.10.  Payments Due on Death of Retiree or Annuitant.

Any and all payments due to a deceased retiree or deceased annuitant
that have not been made, or that have been made but are non-negotiable

(3) show the fractional interests of the heirs in the estate as
a result of those facts.

(e) For purposes of this section, "heir" has the meaning as-
signed by §22.015 of the Estates Code, except that the term excludes

after the retiree's or annuitant's death, including, but not limited to, final

any persons who have filed with the system a proper disclaimer or re-

annuity payments and partial lump-sum distributions, may be made

nunciation.

payable to the designated beneficiary or beneficiaries on file with the
system on the date of the retiree's or annuitant's death.

§123.11.  Supplemental Disability Benefits Not Reduced by Certain

(f) Acceptance of an affidavit that substantially complies with
the requirements of this section rests in the sole discretion of the sys-
tem. In accordance with §851.004 of the Act, the system, board of

Increases in Base Benefit.

Where current service annuities and prior service annuities being paid
to employees retired for service-connected disability are increased by
the participating municipality pursuant to the §854.203 of the Act,
such increase in the current service annuity and/or prior service annuity

trustees, director, members of an advisory committee or medical board
appointed by the board of trustees, and staff of the system shall not be
liable for payment of benefits to heirs in accordance with an affidavit
provided to the system.

§$123.13.  Beneficiary Causing Death of Member or Annuitant.

shall not operate to reduce the supplemental retirement benefit, if any,
payable to such member, and such supplemental benefit shall continue
to be paid in the same monthly amount as was being paid such member
prior to such increase in the basic benefit amount.

$123.12.  Affidavits of Heirship for Determination of Payments Due

(a) When the death of a member or annuitant of the system
appears not to be the result of natural causes, the system may delay
payments in accordance with §854.504 of the Act. An amended death
certificate, or documentation from a law enforcement entity or pros-
ecutor's office that is investigating the member's or annuitant's death

Heirs.

(a) Refund or Escheated Account Payable to an Estate. For
purposes of making payments in accordance with §§854.501, and
855.603 of the Act, or required minimum distributions required by
§401(a)(9) of the Internal Revenue Code and the regulations adopted

stating that the beneficiary is not a suspect or a person of interest in the
death of the member or annuitant, shall be sufficient for the system to
release benefits to the beneficiary.

(1) Should the system receive notice or other information
that a beneficiary has become a suspect or person of interest after an

under that provision, the system may, if no designated beneficiary

annuity has begun to be administered, then the system may immedi-

survived the decedent and no small estate affidavit has been filed with

ately suspend payments of said annuity at that time.
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(2) The system may commence or resume annuity pay-
ments, including payment of any previously suspended payments, to

(d) A participating municipality must provide written notice
to the system of the conviction of any member or retiree of the system

the appropriate person once the beneficiary is determined to not have

who was elected or appointed to an elected office of the participating

caused the death of the member or annuitant or the system receives:

municipality and who is convicted of a qualifying felony committed

(A) anotice of conviction;

(B) an amended death certificate; or

(C) documentation from a law enforcement entity or
prosecutor's office that is investigating the member's or annuitant's
death stating that the beneficiary is not a suspect or a person of interest

while in elected office and arising directly from the official duties of that
elected office. A participating municipality must provide the notice no
later than the 30th day after the conviction of the member. The notice
must:

(1) clearly state the convicted person's name, social secu-
rity number or other identifying information, title of elected office, date

in the death of the member or annuitant.

(3) No interest will be paid on any of the delayed or sus-
pended annuity payments under this section or the Act.

(b) In accordance with §851.004 of the Act, the system, board
of trustees, director, members of an advisory committee or medical
board appointed by the board of trustees, and staff of the system shall
not be liable should the system: release any benefits to a person who
is later convicted of causing the member's or annuitant's death; or, not
release benefits to a person who was convicted of causing the death
of a member or annuitant, as defined in §854.504 of the Act, and in-
stead pay such benefits to another person pursuant to the provisions of
§854.504 of the Act, but then the convicted person's conviction is later

of conviction, court of jurisdiction, case number, qualifying felony vi-
olation, date of offense, and an explanation of the connection of the
qualifying felony to the person's performance of his or her official du-
ties;

(2) include a copy of the official conviction of the person
entered by the court, including the judge's affirmative finding of fact
that the person is an elected or appointed holder of an elected office
of the participating municipality who committed a qualifying felony
while in office and in the course of performing official duties of that
elected office; and

(3) if applicable, include a copy of the court's award of all
or a portion of the convicted person's service retirement annuity to the

overturned.

§123.14. Certain Convicted Elected Officials Ineligible for Retire-
ment Annuity.

(a) This section is being adopted pursuant to Government
Code §810.003 and applies only to a person who is otherwise eligible
for membership in the system because the person was elected or
appointed to an elected office. In the event that a member or retiree
has more than one membership account in the system through em-
ployment with more than one participating municipality in the system,
this section applies only to the individual account or annuity that is
associated with services for the participating municipality where the
member or retiree was holding elected office when convicted of a
qualifying felony while in that elected office.

(b) Except as expressly provided otherwise, this section shall
not apply to system benefits other than service retirement annuity ben-
efits to the extent such other benefits are available to a member or re-
tiree, including but not limited to: occupational disability benefits, or
supplemental death benefits payable to the beneficiary(ies) or heir(s) of
a member or retiree.

(c) In this section, "qualifying felony" means any felony that
is committed on or after June 6, 2017, involving one or more of the

following:
(1) bribery;

(2) embezzlement, extortion, or other theft of public

money;
3 erjury;

(4) coercion of public servant or voter;

(5) tampering with governmental record;

(6) misuse of official information;

(7) conspiracy or the attempt to commit any of the offenses
described in paragraphs (1) - (6) of this subsection;

(8) abuse of official capacity; or

person's spouse pursuant to a just and right division upon the person's
conviction or pursuant to a written agreement between the spouses as
provided by Subchapter B, Chapter 4, Family Code, entered into prior
to the person's commission of the offense.

(e) Notwithstanding subsection (d)(3) of this section, for the
system to administer any court order as described in that paragraph, the
order also must meet the requirements for a qualified domestic relations
order under Chapter 804, Government Code, and Chapter 129 of this

title ("QDRO").

()  Upon receipt of notice as provided in Government Code
§810.003 of a conviction of a qualifying felony, substantially similar to
the notice required from a participating municipality, the system shall
suspend payments of a service retirement annuity to a retiree who the
system determines is ineligible to receive the annuity under Govern-
ment Code §810.003(c) effective the month following the month in
which the system receives such notice.

(g) Subject to any applicable QDRO, a member who is ineli-
gible to receive a service retirement annuity under Government Code
§810.003(c) is entitled to a refund of the member's accumulated contri-
butions, including interest earned on those accumulated contributions,
subject to the convicted person applying for withdrawal of the accumu-
lated contributions and interest in accordance with the Act and system
rules. Upon such withdrawal, the person no longer shall be a mem-
ber in the system in accordance with Government Code §852.104. A
retiree whose service retirement annuity payments are suspended in
accordance with Government Code §810.003(d) is not entitled to any
refund or withdrawal from the system; provided, however, that:

(1) the deceased retiree's beneficiary(ies), his or her estate
or the estate of the deceased retiree whose service retirement annu-
ity payments were suspended in accordance with Government Code
§810.003(d) may receive a refund of unrecovered accumulated contri-
butions in accordance with Government Code §854.502, to the extent
that section applies; and

(2) ifaretiree also has a member account pursuant to Gov-
ernment Code §852.108 or §852.109, the person is entitled to a refund
of such member account under this subsection if the person has not

(9) as otherwise defined in Government Code, applied for retirement of such member account and is not receiving a
§810.003(a)(2).
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retirement annuity for that member account at the time TMRS receives

coverage of such municipality's supplemental death program, only one

notice of the conviction.

(h) System benefits payable to an alternate payee under a
QDRO pursuant to Government Code Chapter 804 or Government
Code §810.003(h) are not affected by:

(1) amember's ineligibility to receive a service retirement
annuity pursuant to Government Code §810.003(c), except to the ex-
tent that the alternate payee of a member who receives a refund of ac-
cumulated contributions and interest is eligible only for a refund of
accumulated contributions and interest as provided in the QDRO; or

(2) suspension of a retiree's service retirement annuity pay-
ments pursuant to Government Code §810.003(d) unless the alternate
payee of a retiree convicted of a qualifying felony also is convicted of
a felony as a party to the offense as defined by §7.01, Penal Code, or of
another qualifying offense arising out of the same criminal episode as
defined by §3.01, Penal Code, in which case the alternate payee forfeits
the retiree's service retirement annuity and service retirement contribu-
tions to the same extent as the member.

(i) Upon receipt of a notice of a judgment overturning the con-
viction of, or determining that the requirements for innocence under
Civil Practice and Remedies Code §103.001(a)(2) are met for a person
previously convicted for a qualifying felony described in Government
Code §810.003, if the person was a retiree at the time of the convic-
tion, the person is entitled to receive a lump sum amount equal to the
accrued total of payments and interest earned on the payments withheld
during the suspension period and may resume service retirement annu-
ity payments. Under this subsection, "interest earned on the payments
withheld during the suspension period" shall mean interest that is ap-
plied annually, without compounding, at the same rate set by the Board
as the discount rate for determining the present value of future cash
flows in developing the annuity purchase rate pursuant to §855.110 of
the Act.

§123.15. Calculation of Member Supplemental Death Benefits.

To calculate a member's supplemental death benefit pursuant to
§854.603 of the Act where the system's records show no contributions
in any of the 12 months immediately preceding the month of death of
the member, the system will require verification from the municipality
of the rate of compensation payable to the member during the month
of death and may require verification from the municipality of periods
of employment of the member.

§123.16. Retiree Supplemental Death Benefit.

(a) Subject to subsection (b) of this section, if a retiree has
more than one retirement account through TMRS after retiring from
more than one participating municipality, and the participating munic-
ipality for each retirement account participates in the post-retirement
supplemental death benefits under §854.604 of the Act, only one sup-
plemental death benefit will be payable upon the death of such person.
If a retiree has more than one retirement account through TMRS after
retiring from more than one participating municipality, and the most
recent retirement account was based on retirement from a municipality
that does not provide a post-retirement supplemental death benefit for
retirees, the retiree's beneficiary shall receive a post-retirement supple-
mental death benefit based on an earlier (and most recent) retirement
account based on retirement from a municipality that does provide such
a benefit, but the retiree's beneficiary shall not receive more than one
supplemental death benefit.

(b) If a participant, at the time of his or her death, is both (i) a
retiree from a participating municipality that is then providing post-re-
tirement supplemental death benefits and (ii) an employee of a partic-
ipating municipality who is included within the coverage or extended

supplemental death benefit will be payable upon the death of such per-
son and such benefit will be the greater of the two amounts as calculated
under §854.603 and 854.604 of the Act.

(c) For purposes of §854.605(a)(2) of the Act, unless a mem-
ber has directed otherwise on a TMRS prescribed form filed with the
system, if a supplemental death benefit is payable upon the death of a
retiree but the retiree's annuity has no further remaining payments after
the death of the retiree, then such supplemental death benefit is payable
to the beneficiary designation made for purposes of the retiree's retire-
ment annuity.

§123.17. Actuarial Tables.

(a) For the period from the January 22, 2001 original initial
effective date of this section through December 31, 2014, service re-
tirement benefits shall be calculated on the basis of the UP-1984 table
with an age set back of two years for retired members and an age set
back of eight years for beneficiaries of retired members.

(b) For the period from the January 22, 2001 original initial
effective date of this section through December 31, 2014, disability
retirement benefits on disability retirements shall be calculated on the
basis of the UP-1984 table with an age set back of two years for dis-
abled annuitants and an age set back of eight years for beneficiaries of
disabled annuitants.

(c) Effective beginning January 1, 2015, service retirement
benefits for retired members, and disability retirement benefits on dis-
ability retirements for disabled annuitants, shall be calculated on the
basis of a 70%/30% male/female blend of the RP-2000 Blue Collar
Table with 107.5% load, and with a fully generational Scale BB pro-
jection. Effective beginning January 1, 2015, service retirement bene-
fits for beneficiaries of retired members, and disability retirement ben-
efits on disability retirements for beneficiaries of disabled annuitants,
shall be calculated on the basis of a 30%/70% male/female blend of the
RP-2000 Blue Collar Table with 107.5% load, and with a fully gener-
ational Scale BB projection.

(d) After consultation with the retirement system's actuary, the
Board may elect by Board resolution to phase in over a reasonable
period of time the impact on annuity purchase rates that may result
from any changes in mortality tables, other actuarial tables, or actuarial
equivalents adopted by the Board from time to time.

§123.18.  Authority to Make Actuarial Changes.

After considering the results of the actuarial experience study per-
formed by the retirement system's actuary or at such other times as
necessary, the Board of trustees may adopt changes to the actuarial
cost method, actuarial assumptions and mortality tables by Board
resolution or other Board action. The Board resolution or action
shall specify the first actuarial valuation and plan year affected by the

changes.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 27, 2020.

TRD-202003566

Christine M. Sweeney

General Counsel

Texas Municipal Retirement System

Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 225-3710
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TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. DEPARTMENT OF AGING
AND DISABILITY SERVICES

CHAPTER 9. INTELLECTUAL DISABILITY
SERVICES--MEDICAID STATE OPERATING
AGENCY RESPONSIBILITIES

As required by Texas Government Code, §531.0202(b), the De-
partment of Aging and Disability Services (DADS) was abolished
effective September 1, 2017, after all of its functions were trans-
ferred to the Health and Human Services Commission (HHSC)
in accordance with Texas Government Code, §531.0201 and
§531.02011. Rules of the former DADS are codified in Title 40,
Part 1, and will be repealed or administratively transferred to Ti-
tle 26, Health and Human Services, as appropriate. Until such
action is taken, the rules in Title 40, Part 1 govern functions pre-
viously performed by DADS that have transferred to HHSC.

Texas Government Code, §531.0055, requires the Executive
Commissioner of HHSC to adopt rules for the operation and
provision of services by the health and human services system,
including rules in Title 40, Part 1. Therefore, the Executive
Commissioner of HHSC proposes amendments to §9.153 in
Subchapter D, Home and Community-based Services (HCS)
Program and Community First Choice (CFC) and §9.553 in
Subchapter N, Texas Home Living (TxHmL) Program and
Community First Choice (CFC), in Title 40, Part 1, Chapter
9, Intellectual Disability Services--Medicaid State Operating
Agency Responsibilities.

BACKGROUND AND PURPOSE

The purpose of the proposal is to revise the definitions of "pro-
visional contract" and "standard contract" to ensure consistency
with the definitions of those terms in Title 40, Part 1, Chapter
49, Contracting for Community Services. HHSC is proposing
amendments to Chapter 49 to allow HHSC to limit a provisional
contract to a term of no more than three years, and a standard
contract to a term of no more than five years. The Chapter 49
amendments are proposed elsewhere in this issue of the Texas
Register. The proposed amendments specify that the maximum
term lengths do not include any extensions to which HHSC and
a contractor may agree. Currently, a provisional contract must
have a stated expiration date but there is no maximum term
length set by rule. A standard contract currently does not have a
stated expiration date, so it continues until terminated by HHSC
or the contractor.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §9.153 revises the definitions
of "provisional contract" and "standard contract" for the HCS
Program to specify the term lengths for contracts and to state
that the maximum term lengths do not include any extensions
to which HHSC and a contractor may agree. The amendment
also deletes the description of a provisional contract as being
an "initial" contract because the meaning of initial was not clear
in this context and Texas Administrative Code (TAC), Title 40,
§49.208 explains the circumstances under which HHSC enters
into a provisional contract.

The proposed amendment to §9.553 revises the definitions of
"provisional contract" and "standard contract" for the TxHmL

Program to specify the term lengths for contracts and to state
that the maximum term lengths do not include any extensions
to which HHSC and a contractor may agree. The amendment
also deletes the description of a provisional contract as being
an "initial" contract because the meaning of initial was not clear
in this context and 40 TAC §49.208 explains the circumstances
under which HHSC enters into a provisional contract.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rules will be in effect,
enforcing or administering the rules does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will not create a new rule;
(6) the proposed rules will expand existing rules;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has determined that there will be no adverse eco-
nomic effect on small businesses, micro-businesses, or rural
communities. These rules do not impose any additional costs
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas, and do not impose
a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Kay Molina, Deputy Executive Commissioner, Procurement and
Contracting Services, has determined that for each year of the
first five years the rules are in effect, the public will benefit from
having a description of the new contracting process used by
HHSC.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause there are no new requirements for contractors to alter cur-
rent business practices.
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TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or emailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 20R048" in the subject
line.

SUBCHAPTER D. HOME AND COMMUNITY-
BASED SERVICES (HCS) PROGRAM AND
COMMUNITY FIRST CHOICE (CFC)

40 TAC §9.153

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.021, which provides HHSC with the author-
ity to administer federal funds and plan and direct the Medicaid
program in each agency that operates a portion of the Medic-
aid program; Texas Government Code §531.033, which provides
the Executive Commissioner of HHSC with broad rulemaking au-
thority; and Texas Human Resources Code, §32.021, which pro-
vides that HHSC shall adopt necessary rules for the proper and
efficient operation of the Medicaid program.

The proposed amendments affect Texas Government Code,
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and
Texas Human Resources Code, §32.021.

$9.153.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) - (90) (No change.)

(91) Provisional contract--A [An initial] contract that
HHSC enters into with a program provider in accordance with §49.208
of this title (relating to Provisional Contract Application Approval)
that has a term of no more than three years, not including any extension
agreed to in accordance with §49.208(e) of this title [stated expiration
date].

(92) - (113) (No change.)

(114) Standard contract--A contract that HHSC enters into
with a program provider in accordance with §49.209 of this title (re-
lating to Standard Contract) that has a term of no more than five years,

not including any extension agreed to in accordance with §49.209(d)
of this title [dees net have a stated expiration date].

(115) - (131) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 31, 2020.

TRD-202003574

Karen Ray

Chief Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-5609

¢ ¢ ¢

SUBCHAPTER N. TEXAS HOME LIVING
(TXHML) PROGRAM AND COMMUNITY
FIRST CHOICE (CFC)

40 TAC §9.553

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.021, which provides HHSC with the author-
ity to administer federal funds and plan and direct the Medicaid
program in each agency that operates a portion of the Medic-
aid program; Texas Government Code §531.033, which provides
the Executive Commissioner of HHSC with broad rulemaking au-
thority; and Texas Human Resources Code, §32.021, which pro-
vides that HHSC shall adopt necessary rules for the proper and
efficient operation of the Medicaid program.

The proposed amendments affect Texas Government Code,
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and
Texas Human Resources Code, §32.021.

$9.553.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) - (76) (No change.)

(77) Provisional contract--A [An initial] contract that
HHSC enters into with a program provider in accordance with §49.208
of this title (relating to Provisional Contract Application Approval)

that has a term of no more than three years, not including any exten-
sion agreed to in accordance with §49.208(e) of this title (relating to

Standard Contract) [stated expiration date].

(78) - (96) (No change.)

(97) Standard contract--A contract that HHSC enters into
with a program provider in accordance with §49.209 of this title
[(relating to Standard Contraet)] that has a term of no more than five

years, not including any extension agreed to in accordance §49.209(d)
of this title [does not have a stated expiration date].

(98) - (112) (No change.)
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 31, 2020.

TRD-202003575

Karen Ray

Chief Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-5609

¢ ¢ ¢

CHAPTER 42. DEAF BLIND WITH MULTIPLE
DISABILITIES (DBMD) PROGRAM AND
COMMUNITY FIRST CHOICE (CFC) SERVICES
SUBCHAPTER A. INTRODUCTION

40 TAC §42.103

As required by Texas Government Code, §531.0202(b), the De-
partment of Aging and Disability Services (DADS) was abolished
effective September 1, 2017, after all of its functions were trans-
ferred to the Health and Human Services Commission (HHSC)
in accordance with Texas Government Code, §531.0201 and
§531.02011. Rules of the former DADS are codified in Title 40,
Part 1, and will be repealed or administratively transferred to Ti-
tle 26, Health and Human Services, as appropriate. Until such
action is taken, the rules in Title 40, Part 1 govern functions pre-
viously performed by DADS that have transferred to HHSC.

Texas Government Code, §531.0055, requires the Executive
Commissioner of HHSC to adopt rules for the operation and
provision of services by the health and human services system,
including rules in Title 40, Part 1. Therefore, the Executive
Commissioner of HHSC proposes an amendment to §42.103 in
Title 40, Part 1, Chapter 42, Deaf Blind with Multiple Disabilities
(DBMD) Program and Community First Choice (CFC) Services.

BACKGROUND AND PURPOSE

The purpose of the proposal is to revise the definition of "con-
tract" to ensure consistency with the definitions of "provisional
contract" and "standard contract" in Title 40, Part 1, Chapter
49, Contracting for Community Services. HHSC is proposing
amendments to Chapter 49 to allow HHSC to limit a provisional
contract to a term of no more than three years, and a standard
contract to a term of no more than five years. The Chapter 49
amendments are proposed elsewhere in this issue of the Texas
Register. The proposed amendments specify that the maximum
term lengths do not include any extensions to which HHSC and
a contractor may agree. Currently, a provisional contract must
have a stated expiration date but there is no maximum term
length set by rule. A standard contract currently does not have a
stated expiration date, so it continues until terminated by HHSC
or the contractor.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §42.103 revises the definition of
"contract" for the DBMD Program to specify the term lengths for
contracts and to state that the maximum term lengths do not
include any extensions to which HHSC and a contractor may
agree.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rule will be in effect,
enforcing or administering the rule does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new rule;
(6) the proposed rule will expand existing rules;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has determined that there will be no adverse eco-
nomic effect on small businesses, micro-businesses, or rural
communities. The rule does not impose any additional costs
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rule.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas, and do not impose a cost on
regulated persons.

PUBLIC BENEFIT AND COSTS

Kay Molina, Deputy Executive Commissioner, Procurement and
Contracting Services, has determined that for each year of the
first five years the rule is in effect, the public will benefit from hav-
ing a description of the new contracting process used by HHSC.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
there are no new requirements for contractors to alter current
business practices.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

PROPOSED RULES
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Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or emailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 20R048" in the subject
line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.021, which provides HHSC with the
authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of the
Medicaid program; Texas Government Code §531.033, which
provides the Executive Commissioner of HHSC with broad rule-
making authority; and Texas Human Resources Code, §32.021,
which provides that HHSC shall adopt necessary rules for the
proper and efficient operation of the Medicaid program.

The proposed amendment affects Texas Government Code,
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and
Texas Human Resources Code, §32.021.

$§42.103.  Definitions.
The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) - (28) (No change.)

(29) Contract--A provisional contract that HHSC enters
into in accordance with §49.208 of this title [ehapter] (relating to
Provisional Contract Application Approval) that has a term of no more
than three years, not including any extension agreed to in accordance
with §49.208(e) of this title [stated expiration date] or a standard
contract that HHSC enters into in accordance with §49.209 of this title
[ehapter] (relating to Standard Contract) that has a term of no more
than five years, not including any extension agreed to in accordance
with §49.209(d) of this title [does not have a stated expiration date].

(30) - (124) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 31, 2020.

TRD-202003576

Karen Ray

Chief Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-5609

¢ ¢ ¢

CHAPTER 45. COMMUNITY LIVING
ASSISTANCE AND SUPPORT SERVICES AND
COMMUNITY FIRST CHOICE (CFC) SERVICES
SUBCHAPTER A. GENERAL PROVISIONS

40 TAC §45.103

As required by Texas Government Code, §531.0202(b), the De-
partment of Aging and Disability Services (DADS) was abolished
effective September 1, 2017, after all of its functions were trans-
ferred to the Health and Human Services Commission (HHSC)
in accordance with Texas Government Code, §531.0201 and
§531.02011. Rules of the former DADS are codified in Title 40,
Part 1, and will be repealed or administratively transferred to Ti-
tle 26, Health and Human Services, as appropriate. Until such
action is taken, the rules in Title 40, Part 1 govern functions pre-
viously performed by DADS that have transferred to HHSC.

Texas Government Code, §531.0055, requires the Executive
Commissioner of HHSC to adopt rules for the operation and
provision of services by the health and human services system,
including rules in Title 40, Part 1. Therefore, the Executive
Commissioner of HHSC proposes amendments to §45.103 in
Title 40, Part 1, Chapter 45, Community Living Assistance and
Support Services and Community First Choice (CFC) Services.

BACKGROUND AND PURPOSE

The purpose of the proposal is to revise the definition of "con-
tract" to ensure consistency with the definitions of "provisional
contract" and "standard contract" in Title 40, Part 1, Chapter
49, Contracting for Community Services. HHSC is proposing
amendments to Chapter 49 to allow HHSC to limit a provisional
contract to a term of no more than three years, and a standard
contract to a term of no more than five years. The Chapter 49
amendments are proposed elsewhere in this issue of the Texas
Register. The proposed amendments specify that the maximum
term lengths do not include any extensions to which HHSC and
a contractor may agree. Currently, a provisional contract must
have a stated expiration date but there is no maximum term
length set by rule. A standard contract currently does not have a
stated expiration date, so it continues until terminated by HHSC
or the contractor.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §45.103 revises the definition of
"contract" for the Community Living Assistance and Support Ser-
vices Program to specify the term lengths for contracts and to
state that the maximum term lengths do not include any exten-
sions to which HHSC and a contractor may agree.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rule will be in effect, enforcing
or administering the rule does not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;
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(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new rule;
(6) the proposed rule will expand existing rules;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has determined that there will be no adverse eco-
nomic effect on small businesses, micro-businesses, or rural
communities. The rule does not impose any additional costs
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rule.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to protect the health, safety, and
welfare of the residents of Texas, and do not impose a cost on
regulated persons.

PUBLIC BENEFIT AND COSTS

Kay Molina, Deputy Executive Commissioner, Procurement and
Contracting Services, has determined that for each year of the
first five years the proposed rule is in effect, the public will benefit
from having a description of the new contracting process used
by HHSC.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
there are no new requirements for contractors to alter current
business practices.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or emailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 20R048" in the subject
line.

STATUTORY AUTHORITY

The amendment is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.021, which provides HHSC with the
authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of the
Medicaid program; Texas Government Code §531.033, which
provides the Executive Commissioner of HHSC with broad rule-
making authority; and Texas Human Resources Code, §32.021,
which provides that HHSC shall adopt necessary rules for the
proper and efficient operation of the Medicaid program.

The proposed amendment affects Texas Government Code,
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and
Texas Human Resources Code, §32.021.

$§45.103.  Definitions.
The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise:

(1)-(32) (No change.)

(33) Contract--A provisional contract that HHSC enters
into in accordance with §49.208 of this title [ehapter] (relating to
Provisional Contract Application Approval) that has a term of no more
than 3 years, not including any extension agreed to in accordance
with §49.208(e) of this title [stated expiration date] or a standard
contract that HHSC enters into in accordance with §49.209 of this title
[chapter] (relating to Standard Contract) that has a term of no more
than five years, not including any extension agreed to in accordance
with §49.209(d) of this title [dees not have a stated expiration date].

(34) - (125) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 31, 2020.

TRD-202003577

Karen Ray

Chief Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-5609

¢ ¢ ¢

CHAPTER 49. CONTRACTING FOR
COMMUNITY SERVICES

As required by Texas Government Code, §531.0202(b), the De-
partment of Aging and Disability Services (DADS) was abolished
effective September 1, 2017, after all of its functions were trans-
ferred to the Health and Human Services Commission (HHSC)
in accordance with Texas Government Code, §531.0201 and
§531.02011. Rules of the former DADS are codified in Title 40,
Part 1, and will be repealed or administratively transferred to Ti-
tle 26, Health and Human Services, as appropriate. Until such
action is taken, the rules in Title 40, Part 1 govern functions pre-
viously performed by DADS that have transferred to HHSC.

Texas Government Code, §531.0055, requires the Executive
Commissioner of HHSC to adopt rules for the operation and
provision of services by the health and human services system,

PROPOSED RULES

September 11, 2020 45 TexReg 6333


mailto:tionOffice@hhsc.state.tx.us

including rules in Title 40, Part 1. Therefore, the Executive
Commissioner of HHSC proposes amendments to §§49.102,
49.208 - 49.210, 49.532, 49.551, 49.601, and 49.702; and
new §49.561 in Title 40, Part 1, Chapter 49, Contracting for
Community Care Services.

BACKGROUND AND PURPOSE

Chapter 49, Contracting for Community Services, governs con-
tracting with HHSC to provide the community-based services for
which DADS previously contracted. The proposed rules limit a
provisional contract to a term of no more than three years, and
a standard contract to a term of no more than five years, not in-
cluding any contract extensions.

The proposed rules also implement changes in the enrollment
and renewal processes for contractors subject to Chapter 49.
Currently, HHSC enters into a provisional contract with a quali-
fied contractor. A provisional contract must have a stated expi-
ration date, generally no more than 30 months from the date the
contract term begins. If, before the provisional contract term ex-
pires, HHSC determines the contractor meets contract and pro-
gram qualifications, HHSC may enter into a standard contract,
which does not have a stated expiration date, with the contractor.
These proposed rule amendments change a standard contract
from being open-ended to having a term of no more than five
years. HHSC will determine, before each provisional or stan-
dard contract term expires, whether the contractor will be offered
a standard contract. This operational change will ensure that
HHSC contracts for community-based services are routinely re-
viewed and updated to contain current contract provisions.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §49.102 revises the definitions of
"provisional contract" and "standard contract" to specify the term
lengths for contracts and to state that the maximum term lengths
do not include any extensions to which HHSC and a contractor
may agree. The proposed amendment also deletes "initial" from
the definition of a provisional contract because the meaning of
"initial" was not clear in this context and §49.208 explains the
circumstances under which HHSC enters into a provisional con-
tract.

The proposed amendment to §49.208(c) clarifies that HHSC
may subject a provisional contract to certain conditions. The
proposed amendment to subsection (e) specifies that an agree-
ment between HHSC and a contractor to extend the term of a
provisional contract must be in writing and clarifies that HHSC's
agreement to extend a provisional contract is not a decision
by HHSC that it will offer a standard contract to the contractor.
The proposed amendment allows a provisional contract to be
extended only once and for no more than one year.

The proposed amendment to §49.209 adds new subsection (a)
to clarify that, during a provisional or standard contract term,
HHSC may offer the contractor a standard contract that will be ef-
fective the day after the existing contract ends. Currently, HHSC
does not offer subsequent standard contracts to a contractor be-
cause a standard contract does not have a stated expiration
date and continues until terminated by HHSC or the contrac-
tor. The proposed amendment allows for multiple standard con-
tracts. The proposed amendment also adds new subsection (d)
to allow HHSC and a contractor to agree in writing to extend the
term of a standard contract. The proposed amendment allows a
standard contract to be extended only once and for no more than
one year. Subsection (d) also specifies that HHSC's agreement
to extend a standard contract is not a decision by HHSC that it

will offer another standard contract to the contractor. The pro-
posed amendment also states that if a contractor does not enter
into a standard contract in accordance with HHSC's instructions,
HHSC notifies appropriate parties of the application denial period
set by HHSC. Currently, the rule provides that this occurs if a con-
tractor "refuses" a standard contract, which may give the impres-
sion that HHSC would send notice of an application denial period
only after a contractor took some action to refuse a standard con-
tract. Under the proposed amendment, HHSC may send notice
of an application denial period based on a contractor's inaction.
The proposed amendment deletes subsections (a), (b), (c) and
(e), relating to a contractor's qualification for a standard contract,
because the reasons HHSC may decide not to offer a standard
contract to a contractor are set forth in subsection (a) of pro-
posed new §49.561, concerning HHSC Does Not Offer a Stan-
dard Contract. Subsection (d) is deleted but new subsection (a)
provides the same information, which is that a standard contract
HHSC offers is for the same program, service, or facility, in the
same service, catchment, or waiver contract area as the contract
in effect when HHSC offered the standard contract. Subsection
(a) also states that the terms of the contract that HHSC offers
may be different than the existing contract.

The proposed amendment to §49.210 revises the rule ref-
erences in subsections (a)(1) and (b)(1) to reflect proposed
amendments to §49.551.

The proposed amendment to §49.532(b)(2) allows HHSC to im-
pose a vendor hold on a contractor if HHSC does not offer the
contractor a standard contract when its contract expires. This
is similar to the existing provision, which allows HHSC to im-
pose a vendor hold if a contractor does not qualify for a stan-
dard contract when its provisional contract expires. The pro-
posed amendment to §49.532(b)(3) allows HHSC to impose a
vendor hold on a contractor that does not enter into a standard
contract when its contract expires. This is similar to the exist-
ing provision, which allows HHSC to impose a vendor hold if a
contractor qualifies for a standard contract when its provisional
contract expires, but the contractor refuses a standard contract.
Both revisions are necessary to reflect that HHSC may offer suc-
cessive standard contracts to a contractor instead of only one. In
addition, the amendment uses terminology consistent with other
amendments being made in this chapter. Specifically, the pro-
posed amendment does not refer to a contractor "qualifying" for
a standard contract or a contractor "refusing" a standard con-
tract.

The proposed amendment to §49.551 requires a contractor to
notify HHSC if it intends to not enter into a standard contract
when its contract expires. The notification requirements are sub-
stantially the same as the notice required for contract termina-
tion. The proposed amendment adds requirements for a con-
tractor and for HHSC when a contractor does not enter into a
standard contract when its contract expires. These requirements
are the same as the actions that must be taken when a contrac-
tor terminates its contract. The proposed amendment also re-
vises the references in subsection (c)(2)(C) to reflect proposed
amendments to §49.702.

Proposed new §49.561 describes the circumstances under
which HHSC may decide not to offer a standard contract to a
contractor. HHSC may make this decision for the same reasons
it may deny a provisional contract application or terminate a
contract. In addition, HHSC may decide not to offer a standard
contract to a contractor that has a provisional contract and
HHSC has imposed a vendor hold during the term of that
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contract. The proposed new section also describes what a
contractor must do if HHSC decides not to offer a standard con-
tract. Specifically, the contractor must cooperate with HHSC;
the local intellectual and developmental disability authority, if ap-
plicable; and other contractors to transfer individuals receiving
services. The contractor must also submit documentation and
take other action directed by HHSC. Finally, the proposed new
rule describes what HHSC does when it decides not to offer a
standard contract to a contractor. These actions are the same
as when HHSC terminates a contract--it provides certain notice
to individuals receiving services; removes the contract from the
choice list; and notifies the relevant persons of the application
denial period that HHSC set.

The proposed amendment to §49.601 revises subsection (a) to
reflect that HHSC may review a contractor's records to evaluate
billing standards if HHSC does not offer the contractor a stan-
dard contract or when a contractor does not enter into a standard
contract when its contract expires. The amendment uses ter-
minology consistent with other amendments being made in this
chapter. Specifically, the proposed amendment does not refer to
a contractor "qualifying" for a standard contract or a contractor
"refusing" a standard contract.

The proposed amendment to §49.702 requires the minimum ap-
plication denial period for a contractor that is not offered a stan-
dard contract to be 12 months. Current rule requires HHSC to
set an application denial period of at least 24 months for a con-
tractor that does not qualify for a standard contract. The amend-
ment gives HHSC more flexibility to set an application denial pe-
riod based on the facts of each situation. The proposed amend-
ment deletes existing subsection (b) and incorporates its provi-
sions into subsection (d) as proposed. The proposed amend-
ment makes non-substantive changes to subsection (c) as pro-
posed. The proposed amendment to subsection (d), as pro-
posed, incorporates the provisions of existing subsection (b),
which describes the application denial period for a contractor
that does not enter into a standard contract (in current rule, de-
scribed as a contractor that refuses a standard contract). The
proposed amendment to subsection (e), as proposed, makes the
subsection apply to a contractor that does not enter into a stan-
dard contract, as well as a contractor that terminates its contract.
The proposed amendment to subsection (f) clarifies that the type
of contract application that would be submitted after a contract
denial period is completed would be a provisional contract appli-
cation. In several places, references to a provisional or standard
contract have been changed to "contract" because, as defined,
a contract includes both types.

FISCAL NOTE

Trey Wood, HHSC Chief Financial Officer, has determined that
for each year of the first five years that the rules will be in effect,
enforcing or administering the rules does not have foreseeable
implications relating to costs or revenues of state or local gov-
ernments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will affect the number
of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will create a new rule;
(6) the proposed rules will expand existing rules;

(7) the proposed rules will not change the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has determined that there will be no adverse eco-
nomic effect on small businesses, micro-businesses, or rural
communities. These rules do not impose any additional costs
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rules.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas, and do not impose
a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Kay Molina, Deputy Executive Commissioner, Procurement and
Contracting Services, has determined that for each year of the
first five years the proposed rules are in effect, the public will
benefit from having a description of the new contracting process
used by HHSC.

Trey Wood has also determined that for the first five years the
rules are in effect, there are no anticipated economic costs to
persons who are required to comply with the proposed rules be-
cause there are no new requirements for contractors to alter cur-
rent business practices.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or emailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register Com-
ments must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 20R048" in the subject
line.
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SUBCHAPTER A. APPLICATION AND
DEFINITIONS

40 TAC §49.102
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.021, which provides HHSC with the author-
ity to administer federal funds and plan and direct the Medicaid
program in each agency that operates a portion of the Medic-
aid program; Texas Government Code §531.033, which provides
the Executive Commissioner of HHSC with broad rulemaking au-
thority; and Texas Human Resources Code, §32.021, which pro-
vides that HHSC shall adopt necessary rules for the proper and
efficient operation of the Medicaid program.

The proposed amendments affect Texas Government Code,
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and
Texas Human Resources Code, §32.021.

$49.102.  Definitions.
The following words and terms have the following meanings when
used in this chapter, unless the context clearly indicates otherwise:

(1)-(52) (No change.)

(53) Provisional contract--A [An initial] contract that
HHSC enters into in accordance with §49.208 of this chapter (relating
to Provisional Contract Application Approval) that has a term of
no more than three years, not including any extension agreed to in
accordance with §49.208(e) of this chapter [stated expiration date].

(54) - (60) (No change.)

(61) Standard contract--A contract that HHSC enters into
in accordance with §49.209 of this chapter (relating to Standard Con-
tract) that has a term of no more than five years, not including any ex-
tension agreed to in accordance with §49.209(d) of this chapter [dees
net have a stated expiration date].

(62) - (67) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 31, 2020.

TRD-202003578

Karen Ray

Chief Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-5609

L4 ¢ L4
SUBCHAPTER B. CONTRACTOR
ENROLLMENT
40 TAC §§49.208 - 49.210
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of

HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.021, which provides HHSC with the author-
ity to administer federal funds and plan and direct the Medicaid
program in each agency that operates a portion of the Medic-
aid program; Texas Government Code §531.033, which provides
the Executive Commissioner of HHSC with broad rulemaking au-
thority; and Texas Human Resources Code, §32.021, which pro-
vides that HHSC shall adopt necessary rules for the proper and
efficient operation of the Medicaid program.

The proposed amendments affect Texas Government Code,
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and
Texas Human Resources Code, §32.021.

$49.208.  Provisional Contract Application Approval.

(a) HHSC approves a provisional contract application if it is
not denied in accordance with §49.207 of this subchapter (relating to
Provisional Contract Application Denial).

(b) If HHSC approves a provisional contract application,
HHSC:

(1) provides written notification to the applicant;
(2) enters into a provisional contract with the applicant; and

(3) except as provided in §49.302(b) of this chapter (relat-
ing to General Requirements), places the contract on the choice list for
the program or service covered by the provisional contract.

() HHSC may subject a [A] provisional contract [may be sub-
jeet] to conditions [recommended by HHSC] in accordance with 1 TAC
Chapter 352 (relating to Medicaid and the Children's Health Insurance
Program Provider Enrollment) and 1 TAC Chapter 371, Subchapter E
(relating to Provider Disclosure and Screening).

(d) The effective date of a provisional contract is as follows:

(1) if the applicant applied for the contract in accordance
with §49.210(a)(2) of this subchapter (relating to Contractor Change
of Ownership or Legal Entity), the effective date is the effective date
of the change of ownership or legal entity of the contractor; or

(2) for an applicant other than one described in paragraph
(1) of this subsection, the effective date is determined by HHSC.

(e) HHSC and a contractor may agree, in writing, to extend the
term of a provisional contract. A provisional contract may be extended
only once and for no more than one year. The extension of a provisional
contract is not a decision [determination] by HHSC that it will offer the
contractor [gualifies for| a standard contract.

$§49.209. Standard Contract.

(a) During the term of a provisional or standard contract,
HHSC may offer the contractor a standard contract that will be effec-
tive the day after the existing contract ends. HHSC offers a standard
contract that is for the same program, service, or facility, in the same
service, catchment, or waiver contract area as the existing contract,
but other terms of the contract offered may be different than the terms
of the existing contract.

fta) Exeept as provided in subseetion {e) of this seetion; a con-
tractor that has a provisional contract; other than a provisional contraet
for the HCS Program; TxHmL Program; or hespice; qualifies for a stan-
this chapter (relating to Contract and Fiscal Monitoring), HHSC deter-
90 pereent or greater
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by Exeept as provided in subsection (e) of this section; a con-
tractor that has a provisional contract for the HCS or TxHmL Program
qualifies for a standard contraet it}

HH the contractor is certified by HHSC in accordance with
§9-183 of this title (relating to Program Provider Compliance and Cor-
reetive Action) or §9.587 of this title (relating to Program Provider

2) during the term of the provisional contract; HHSC has
not impesed a vendor hold on the contractor in aceordanece with §9183
or §9.587 of this title.]

[(c) Exceptas provided in subsection (e) of this section, a con-
tractor that has a provisional contraet for hospice qualifies for a stan-
required by §49:205(a)}(5) of this subchapter (relating to License; Cer-
ification. litation, and Ofl . b

Hd) A standard eentract issued by HHSC in accordance with
stubsections (a) - {¢) of this section is for the same program; service; or
faeility in the same serviee; catchment; or waiver contraet area as the

{(e) A contractor may not qualify for a standard contract for
any reason for which HHSC may deny a provisional contract applica-
tion, as described in §49.207 of this subchapter (relating to Provisional

(b) [(H] HHSC may subject a standard contract to conditions
in accordance with 1 TAC Chapter 352 (relating to Medicaid and the
Children's Health Insurance Program Provider Enrollment) and 1 TAC
Chapter 371, Subchapter E (relating to Provider Disclosure and Screen-
ing).

fe) A standard contraet is effective the day after the previ-
sional contract ends-}

[(h) If HHSC determines a contractor does not qualify for a
standard eontract; HHSC neotifies:}

HH the contractor of the determination; in writing; and in-
eludes in the notification the application denial period set in aceordanee
with §49.702(a) of this chapter (relating to Application Denial Period);
and}

[(2) any controlling person of the contractor, in writing, of

(c) [@)] If HHSC offers a standard contract to a contractor and
the [a] contractor does not enter into the [refuses a] standard contract
in accordance with HHSC's instructions, HHSC notifies the contractor
and any controlling person of the contractor, in writing, of the appli-
cation denial period set in accordance with §49.702(c) [§49-702(b)] of
this chapter (relating to Application Denial Period).

(d) HHSC and a contractor may agree, in writing, to extend
the term of a standard contract. A standard contract may be extended
only once and for no more than one year. The extension of a standard
contract is not a decision by HHSC that it will offer the contractor an-
other standard contract.

$§49.210. Contractor Change of Ownership or Legal Entity.

(a) If a contractor intends to undergo a change of ownership
or change of legal entity, the following action must be taken to obtain
a new provisional contract:

(1) atleast 60 days before the proposed date of the change
of ownership or change of legal entity, the contractor must notify
HHSC in accordance with §49.551 [§49-554(a)] of this chapter
(relating to Contractor Terminating Contract or Not Entering into a

Standard Contract) [(relating to Termination of Contract by Contrae-
tor)] that it intends to terminate the contract;

(2) the contractor (for a change of ownership) or new legal
entity (for a change of legal entity) must apply for a provisional contract
in accordance with §49.203 of this subchapter (relating to Provisional
Contract Application Process) at least 60 days before the proposed date
of the change of ownership or change of legal entity;

(3) the contractor or new legal entity must receive approval
from HHSC of the provisional contract application before the date of
the change of ownership or change of legal entity in accordance with
§49.208 of this subchapter (relating to Provisional Contract Applica-
tion Approval); and

(4) ifrequired to have a license under §49.205 of this sub-
chapter (relating to License, Certification, Accreditation, and Other Re-
quirements) to be a contractor, the contractor or new legal entity must
ensure that the date of the change of ownership or change of legal entity
is the same as the date of the change of ownership or change of legal
entity for the new license.

(b) Ifacontractor undergoes a change of ownership or change
of legal entity and the requirements in subsection (a)(1) - (4) of this
section are met, HHSC:

(1) notifies individuals receiving services or LARs in ac-

cordance with §49.551(c)(2)(A) [§49-55+e)D)] of this chapter; and

(2) enters into a new provisional contract with the contrac-
tor or new legal entity.

(c) Ifacontractor undergoes a change of ownership or change
of legal entity and the requirements in subsection (a)(1) - (4) of this
section are not met, HHSC:

(1) proposes to terminate the contractor's contract in accor-
dance with §49.534(a)(2)(C) of this chapter;

(2) notifies individuals receiving services or LARs in ac-
cordance with §49.534(c)(1) and (2) of this chapter; and

(3) does not enter into a new provisional contract with the
contractor or new legal entity with an effective date the same as the
date of the change.

(d) Ifacontractor or new legal entity does not receive approval
in accordance with subsection (a)(3) of this section, HHSC does not
enter into a contract with the contractor or new legal entity.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 31, 2020.

TRD-202003579

Karen Ray

Chief Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-5609

¢ ¢ ¢

SUBCHAPTER E. ENFORCEMENT BY HHSC,
[AND] TERMINATION BY CONTRACTOR,
AND NO OFFER OF STANDARD CONTRACT
BY HHSC
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DIVISION 4. SANCTIONS
40 TAC §49.532
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.021, which provides HHSC with the author-
ity to administer federal funds and plan and direct the Medicaid
program in each agency that operates a portion of the Medic-
aid program; Texas Government Code §531.033, which provides
the Executive Commissioner of HHSC with broad rulemaking au-
thority; and Texas Human Resources Code, §32.021, which pro-
vides that HHSC shall adopt necessary rules for the proper and
efficient operation of the Medicaid program.

The proposed amendments affect Texas Government Code,
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and
Texas Human Resources Code, §32.021.

$49.532.  Vendor Hold.
(a) HHSC imposes a vendor hold on a contractor if:

(1) HHSC has proposed to terminate the contract and the
contractor participates in attendant compensation rate enhancement as
described in 1 TAC §355.112 (relating to Attendant Compensation Rate
Enhancement); or

(2) The HHSC Office of Inspector General determines that
a vendor hold must be imposed in accordance with 42 CFR §455.23(a)
due to a credible allegation of fraud for which an investigation is pend-
ing under the Medicaid Program.

(b) HHSC may impose a vendor hold on a contractor:

(1) if HHSC has proposed to terminate the contract and the
contractor does not participate in attendant compensation rate enhance-
ment as described in 1 TAC §355.112;

(2) if HHSC does not offer the contractor [dees net qualify
for] a standard contract when its contract expires [at the expiration of
a provisional contract];

(3) ifthe contractor does not enter into [gqualifies for] a stan-
dard contract when its contract expires [at the expiration of a provi-
sional contract but refuses a standard contraet];

(4) if the contractor terminates the contract;

(5) if HHSC determines the contractor has not complied
with the contract, including a determination of non-compliance de-
scribed in §49.411(e) of this chapter (relating to Contract and Fiscal
Monitoring) or §49.413(e) of this chapter (relating to Investigation);

(6) if the contractor has not submitted or has not complied
with an immediate protection plan as described in §49.511(d) of this
subchapter (relating to Immediate Protection and Immediate Protection
Plan);

(7) if the contractor has not submitted or has not complied
with a corrective action plan as described in §49.522(d) of this sub-
chapter (relating to Corrective Action Plan); or

(8) if the contractor's application packet described in
§49.203(a)(3) of this chapter (relating to Provisional Contract Appli-
cation Process):

(A) contained incorrect information; or

(B) contains information that has become incorrect and
the contractor has not notified HHSC in accordance with §49.302(i) -
(q) of this chapter (relating to General Requirements);

(9) foracontractor that has a contract for the HCS Program,
in accordance with §9.183 of this title (relating to Program Provider
Compliance and Corrective Action); or

(10) for a contractor that has a contract for the TxHmL
Program, in accordance with §9.587 of this title (relating to Program
Provider Compliance and Corrective Action).

(c) If HHSC imposes a vendor hold on a contractor in accor-
dance with subsection (a) or (b) of this section, HHSC notifies the con-
tractor of the vendor hold in writing. HHSC may impose a vendor hold
pending an administrative hearing appealing the vendor hold.

(d) HHSC releases a vendor hold less any amounts being re-
couped by HHSC:

(1) imposed in accordance with subsections (a)(1) and
(b)(1) - (4) of this section if:
(A) the contract has been terminated or expires and any

amounts owed to individuals and LARs have been paid by the contrac-
tor;

(B) HHSC withdraws the proposed contract termina-
tion; or

(C) the contractor appeals the proposed contract termi-
nation and the final decision from the administrative hearing is favor-
able to the contractor;

(2) imposed in accordance with subsection (a)(2) of this
section, if the HHSC Office of Inspector General determines that HHSC
must resume payment under the contract;

(3) imposed in accordance with subsection (b)(5) - (8) of
this section, if HHSC determines the contractor has resolved the reason
for the vendor hold; or

(4) imposed in accordance with subsection (b)(9) - (10) of
this section if HHSC determines it may be released as described in
§9.183 or §9.587 of this title.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 31, 2020.

TRD-202003580

Karen Ray

Chief Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-5609

¢ ¢ ¢

DIVISION 6. [TERMINATION BY]
CONTRACTOR TERMINATING CONTRACT OR
NOT ENTERING INTO STANDARD CONTRACT
40 TAC §49.551

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
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HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.021, which provides HHSC with the author-
ity to administer federal funds and plan and direct the Medicaid
program in each agency that operates a portion of the Medic-
aid program; Texas Government Code §531.033, which provides
the Executive Commissioner of HHSC with broad rulemaking au-
thority; and Texas Human Resources Code, §32.021, which pro-
vides that HHSC shall adopt necessary rules for the proper and
efficient operation of the Medicaid program.

The proposed amendments affect Texas Government Code,
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and
Texas Human Resources Code, §32.021.

$49.551.  Contractor Terminating Contract or Not Entering into a
Standard Contract. [Termination of Contract by Contractor.]

(a) A contractor must notify HHSC if the contractor intends

to:

(1) terminate its contract; or

(2) not enter into a standard contract when its contract ex-

pires.

(b) [€2)] The notification required by subsection (a) of this sec-
tion must be given [If a eontractor intends to terminate a contraet; the
contractor must notify HHSC of the intended termination] in accor-
dance with §49.302(q) of this chapter (relating to General Require-
ments) and [- The notifieation] must:

(1) include:

(A) the contract number;
(B) the type of program or service;

(C) the proposed date of contract [the] termination or
the date of contract expiration;

(D) the reason for terminating the contract or not enter-
ing into a standard contract [the terminatien]; and

(E) ifitis notification of termination and the reason for
terminating the contract is [for] a change of ownership or change of
legal entity, the proposed date of the change; and

(2) be received by HHSC at least 60 days before the pro-
posed date of the termination or the date of expiration.

(c) [®)]Ifacontractor terminates its contract or does not enter
into a standard contract when its contract expires [nrotifies HHSC that
it intends to terminate a contract, the contractor must|:

(1) the contractor must:

(A) [(D)] cooperate fully with HHSC, the LIDDA if ap-
plicable, and other contractors to transfer individuals receiving services
from the contractor; and

(B) [¥2)] submit documentation or take other action as
directed by HHSC; and [-]

(2) [(c) Hf HHSC receives notification that a contractor in-
tends to terminate a eontract;] HHSC:

(A) [€D)] notifies individuals receiving services from
the contractor or LARs that:

(i) [€A)] the contractor is terminating the contract or
not entering into a standard contract when its contract expires and that
HHSC has placed or will place the contractor's payments on a vendor
hold; and

(ii) [(B)] that the individuals or LARs may choose
to receive services under a contract listed on the choice list, subject to
program-specific requirements; and

(B) [€2)] removes the contract to be terminated or the
expired contract from the appropriate choice list; and [-]

(C) [ H a contractor terminates a contract; for a
reason other than a change of ownership or change of legal entity;
HHSC] notifies the contractor and any controlling person, in writing,
of the application denial period set in accordance with §49.702(d) or

() [§49-702(e) or (H] of this chapter (relating to Application Denial
Period).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 31, 2020.

TRD-202003581

Karen Ray

Chief Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-5609

¢ ¢ ¢

DIVISION 7. HHSC DOES NOT OFFER A
STANDARD CONTRACT

40 TAC §49.561

STATUTORY AUTHORITY

The new rule is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies; Texas
Government Code §531.021, which provides HHSC with the
authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of the
Medicaid program; Texas Government Code §531.033, which
provides the Executive Commissioner of HHSC with broad rule-
making authority; and Texas Human Resources Code, §32.021,
which provides that HHSC shall adopt necessary rules for the
proper and efficient operation of the Medicaid program.

The proposed new rule affects Texas Government Code,
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and
Texas Human Resources Code, §32.021.

§49.561. HHSC Does Not Offer a Standard Contract.

(a) HHSC may decide not to offer a standard contract to a con-
tractor:

(1) for any reason for which HHSC may deny a provisional
contract application, as described in §49.207 of this chapter (relating
to Provisional Contract Application Denial);

(2) for any reason for which HHSC may terminate a con-
tract, as described in §49.534 of this subchapter (relating to Termina-
tion of Contract by HHSC); or

(3) if the contractor has a provisional contract for the HCS
or TxHmL Program and HHSC imposed a vendor hold on the contrac-
tor in accordance with §9.183 (relating to Program Provider Compli-
ance and Corrective Action) or §9.587 of this title (relating to Program

PROPOSED RULES
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Provider Compliance and Corrective Action) during the term of the
provisional contract.

(b) If HHSC decides not to offer a contractor a standard con-
tract when its contract expires:

(1) the contractor must:

(A) cooperate fully with HHSC, the LIDDA if appli-
cable, and other contractors to transfer individuals receiving services
from the contractor; and

(B) submit documentation or take other action as di-
rected by HHSC; and

(2) HHSC:

(A) notifies individuals receiving services from the con-
tractor or LARs that:

(i) _the contractor's contract is ending and HHSC has
placed or will place the contractor's payments on a vendor hold; and

(ii) the individuals or LARs may choose to receive
services under a contract listed on the choice list, subject to program-
specific requirements;

(B) removes the expiring contract from the appropriate
choice list; and

(C) notifies:

(i) the contractor of the decision, in writing, and in-
cludes in the notification the application denial period set in accordance
with §49.702(a) of this chapter (relating to Application Denial Period);
and

(i) any controlling person of the contractor, in writ-
ing, of the application denial period set in accordance with §49.702(a)

of this chapter.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 31, 2020.

TRD-202003582

Karen Ray

Chief Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-5609

¢ ¢ ¢

SUBCHAPTER F. REVIEW BY HHSC OF
EXPIRING OR TERMINATED CONTRACT

40 TAC §49.601
STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.021, which provides HHSC with the author-
ity to administer federal funds and plan and direct the Medicaid
program in each agency that operates a portion of the Medic-
aid program; Texas Government Code §531.033, which provides
the Executive Commissioner of HHSC with broad rulemaking au-

thority; and Texas Human Resources Code, §32.021, which pro-
vides that HHSC shall adopt necessary rules for the proper and
efficient operation of the Medicaid program.

The proposed amendments affect Texas Government Code,
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and
Texas Human Resources Code, §32.021.

$49.601. HHSC Review and Contractor Requirements Related to Ex-
piring or Terminated Contract.

(a) HHSC may review a contractor's records to evaluate billing
standards in accordance with program-specific requirements if:

(1) HHSC proposes to terminate the contractor's [a] con-
tract;

(2) HHSC does not offer the [a] contractor [dees net qual-
#y for] a standard contract when its contract expires [; as deseribed in

§49.209 of this chapter (relating to Standard Centraet)|;

(3) the [a] contractor does not enter into [qualifies for] a
standard contract when its contract expires [; as deseribed in §49.209
of this chapter; but refuses a standard econtract]; or

(4) the [a] contractor terminates its [the] contract.

(b) If one of the events described in subsection (a)(1) - (4) of
this section occurs, a contractor must provide the following information
to HHSC:

(1) the location of records related to the contract expiring
or being terminated; and

(2) the name, address, phone number, and e-mail address
of a person HHSC may contact to arrange access to records.

(c) HHSC may recoup funds in accordance with §49.533 of
this chapter (relating to Recoupment) based on the results of a review
described in subsection (a) of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 31, 2020.

TRD-202003583

Karen Ray

Chief Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-5609

¢ ¢ ¢

SUBCHAPTER G. APPLICATION DENIAL
PERIOD

40 TAC §49.702

STATUTORY AUTHORITY

The amendments are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.021, which provides HHSC with the author-
ity to administer federal funds and plan and direct the Medicaid
program in each agency that operates a portion of the Medic-
aid program; Texas Government Code §531.033, which provides
the Executive Commissioner of HHSC with broad rulemaking au-
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thority; and Texas Human Resources Code, §32.021, which pro-
vides that HHSC shall adopt necessary rules for the proper and
efficient operation of the Medicaid program.

The proposed amendments affect Texas Government Code,
§531.0055, §531.021, and Chapter 531, Subchapter A-1, and
Texas Human Resources Code, §32.021.

$§49.702.  Application Denial Period.

(a) If HHSC decides not to offer a standard contract to a
contractor [dees not qualify for a standard eontraet], as described in
§49.561 [§49:209] of this chapter (relating to HHSC Does Not Offer
a Standard Contract), HHSC sets an application denial period for the
contractor or controlling person of the contractor that applies:

(1) to all programs and services; and

(2) for a period of time determined by HHSC, but no less
than 12 [24] months after the date the previous [previsienal] contract
expires [ends].

by ¥ a contractor qualifies for a standard contract; as de-
seribed in §49.209 of this chapter; but the contractor refuses a standard
contractor or controlling person of the contractor that applies:}

HD te the same program or serviee as the provisional eon-
tract; and]

2y for 12 menths after the date the provisional contract

ends:}

(b) [€e)] If HHSC terminates a [previsional or standard] con-
tract for the contractor's failure to provide services for 12 consecutive
months, as required by §49.534(a)(2)(A) of this chapter (relating to
Termination of Contract by HHSC), HHSC sets an application denial
period for the contractor or controlling person of the contractor that ap-
plies:

(1) to the same program or service as the terminated
[previsional er standard] contract; and

(2) for 12 months after the date of termination.

(c) [€d)] If HHSC terminates a [provisional or standard] con-
tract for a reason other than the contractor's death [of the centrae-
tor| or the contractor's failure to provide services for 12 consecutive
months [ether than the reason deseribed in subsection (¢) of this see-
tionn], HHSC sets an application denial period for the contractor or con-
trolling person of the contractor that applies:

(1) to all programs and services; and

(2) for a period of time determined by HHSC, but no less
than 12 months after the date of termination.

(d) [€e)] If a contractor does not enter into a standard contract
or terminates its [a provisional or standard] contract in accordance with
the contract, including §49.551 of this chapter (relating to Contrac-
tor Terminating Contract or Not Entering into a Standard Contract)
[@relating to Termination of Contract by Centraetor)], for a reason other
than a change of ownership or change of legal entity, HHSC sets an ap-
plication denial period for the contractor or controlling person of the
contractor that applies:

(1) to the same service or program as the terminated or ex-

pired [previsional er standard] contract; and

(2) for a period of time determined by HHSC, but no less
than 12 months after the date the contract terminated or expired [of
termination].

(e) [€H]Ifacontractor does not enter into a standard contract or
terminates a [previsional er standard] contract not in accordance with
the contract, including §49.551 of this chapter, HHSC sets an applica-
tion denial period for the contractor or controlling person of the con-
tractor that applies:

(1) to all programs and services; and

(2) for a period of time determined by HHSC, but no less
than 12 months after the date the contract terminated or expired [ef
termination].

() [€2)] If a contractor submits a provisional contract applica-
tion to HHSC after the expiration of an application denial period de-
scribed in subsections (a) - (e) [€&) - (H] of this section, HHSC may
deny the contract application for a reason described in §49.207 of this
chapter (relating to Provisional Contract Application Denial).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 31, 2020.

TRD-202003584

Karen Ray

Chief Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-5609

¢ ¢ ¢

PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES

CHAPTER 705. ADULT PROTECTIVE
SERVICES

The Department of Family and Protective Services (DFPS)
proposes new §§705.101, 705.103, 705.105, 705.107, 705.301,
705.303, 705.501, 705.701, 705.703, 705.705, 705.901,
705.903, 705.1101, 705.1103, 705.1301, 705.1303, 705.1305,
705.1307, 705.1309, 705.1311, 705.1501, 705.1503, 705.1505,
705.1507, 705.1509, 705.1511, 705.1513, 705.1515, 705.1517,
705.1519, 705.1521, 705.1523, 705.1525, 705.1527, 705.1529,
705.1531, 705.1533, 705.1901, 705.1903, 705.1905, 705.1907,
705.1909, 705.1911, 705.1913, 705.1915, 705.1917, 705.1919,
705.1921, 705.1923, and 705.1925; the repeal of §§705.1001,
705.1003, 705.1005, 705.1007, 705.1009, 705.1011, 705.2101,
705.2103, 705.2105, 705.2107, 705.3101, 705.3102, 705.4101,
705.4103, 705.4105, 705.4107, 705.4109, 705.4111, 705.5101,
705.6101, 705.7101, 705.7103, 705.7105, 705.7107, 705.7109,
705.7111, 705.7113, 705.7115, 705.7117, 705.7119, 705.7121,
705.7123, 705.8101, and 705.9001 in 40 TAC Chapter 705,
concerning Adult Protective Services.

BACKGROUND AND PURPOSE
The purpose of the rule changes is as follows:

First, these changes update the rules to reflect the current scope
and authority of the Adult Protective Services (APS) program as
a result of Senate Bill (SB) 200, 84th Legislature, R.S. (2015)
and the resulting transfer of the former APS Provider Investiga-
tions program to the Health and Human Services Commission
(HHSC). The rules in Title 40, Texas Administrative Code, Chap-
ter 705 contained many terms and provisions that pertained to
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both the APS program and the former APS Provider Investiga-
tions program. The proposed changes make the rules applicable
to only the APS program.

The proposed changes include copying the Employee Miscon-
duct Registry (EMR) rules from 40 TAC, Chapter 711, Subchap-
ter O, into the APS Chapter, 40 TAC Chapter 705, with minor
updates to reflect the legislative transfer of the Provider Investi-
gations program to HHSC. While the changes appear far-reach-
ing, they simply involve moving the rules to the APS Chapter and
making minor edits to reflect the current structure of the APS pro-
gram. As the rules in Subchapter O apply to both the APS pro-
gram at DFPS and the Provider Investigations program at HHSC,
HHSC will be transferring the rules to Title 26 in a separate rule
packet.

Additionally, the rules are being reviewed in compliance with
Texas Government Code section 2001.039 which requires agen-
cies to review rules every four years and readopt, readopt with
amendments, or repeal. Except for 40 TAC section 705.2103, all
rules in 40 TAC Chapter 705 are due for rule review. As a result,
the rules are being reorganized for clarity and to better align with
the practice and structure of the APS program and its investi-
gations. There is extensive repeal and renumbering. However,
most of the updates are organizational, non-substantive, and re-
flect minor changes, including using plain language and making
the rules clearer for the public.

More substantive changes have been made to the definitions of
abuse, neglect, and exploitation. Currently, Human Resources
Code (HRC) section 48.002(a)(2),(3),(4) provides definitions of
abuse, neglect and exploitation; HRC section 48.002(c) also
gives APS authority to adopt definitions of abuse, neglect, and
exploitation as an alternative to the definitions found in section
48.002(a). In FY2012, APS used this authority to expand
its definitions in rule. While this expansion allowed APS to
incorporate paid caretakers into its definitions, it also led to
some overlap between definitions of physical abuse, emotional
abuse, and neglect. This overlap caused confusion for staff
when conducting investigations. The differing statute and rule
definitions also caused some confusion for providers and the
general public. In the proposed rules, APS has clarified and
simplified definitions for abuse, neglect, and exploitation while
still capturing the intent and mirroring the definitions found in
statute.

Finally, proposed §705.1923 more specifically implements HRC
section 48.102 (Reports of Investigations in Schools), which re-
quires the adoption of rule concerning who receives APS inves-
tigation reports related to alleged maltreatment of an adult with a
disability by school personnel. While rules regarding release of
the report were covered generally in current subchapter M, relat-
ing to Confidentiality and Release of Records (now proposed as
new Subchapter S), the proposed rules specifically and directly
contain a rule pertaining to who receives copies of reports of in-
vestigations in schools.

SECTION-BY-SECTION SUMMARY

New §705.101 updates the definitions of terms used during
an APS case. The new rule combines terms in former rules
§§705.1001, 705.7105, 711.1402, and 711.1407 and incorpo-
rates most terms with either no changes or minor clarifying
changes. It includes the term 'caretaker' and 'designated per-
petrator' with updates to the terminology. Specifically, the rule
combines the definitions of paid caretaker into the caretaker
definition as both caretaker and paid caretaker assume respon-

sibility for the client and there is no need to distinguish based
on monetary compensation. In addition, the definition of 'des-
ignated perpetrator' is updated to reflect that such perpetrator
may be eligible for the EMR registry. It also adds several new
definitions including those for goods, HHSC, HHSC PI, release
hearing, and services.

New §705.103 consolidates into one rule the definitions from for-
mer §705.1003, §705.1005, and §705.1007 by combining the
definitions of sexual abuse, physical abuse, emotional abuse
and verbal abuse into one definition of abuse to closely mirror the
statutory definition of abuse found in Human Resources Code
(HRC) §48.002(a)(2).

New §705.105 combines the definitions of self-neglect
(§705.1009(a)) and caretaker neglect (§705.1009(b)) into one
comprehensive definition of neglect that closely mirrors the
statutory definition of neglect in HRC §48.002(a)(4).

New §705.107 updates the definition of financial exploitation.
It removes theft from the definition of financial exploitation;
theft is not part of the statutory definition of exploitation in HRC
§48.002(3). It also removes the description of informed consent
from rule, but it remains in policy.

New §705.301 was renumbered as part of the rule review and
incorporates the content from former §705.5101 with only non-
substantive grammatical changes.

New §705.303 was renumbered as part of the rule review and
incorporates the content from former §705.8101 with only gram-
matical changes for clarity.

New §705.501 was renumbered as part of the rule review and in-
corporates and clarifies the content from former §705.2101. The
new rule clarifies that allegations, not investigations, are priori-
tized. It also clarifies in rule that APS establishes timeframes for
conducting the initial face-to-face contact with the alleged victim
based on the priority assigned to the allegation(s).

New §705.701 was renumbered as part of the rule review and
incorporates the content from former §705.2103. The new rule
replaces "individual receiving services" with "an alleged victim
who is also the subject of an investigation conducted by HHSC
PI" because an individual receiving services as defined in 26
TAC §711.3(24) could be a minor.

New §705.703 was renumbered as part of the rule review and
incorporates the content from former §705.2105 with grammati-
cal edits for clarity and to remove the reference to HRC §48.205
which is more applicable to the content of new §705.705 and
added there instead.

New §705.705 was renumbered as part of the rule review and
incorporates the content from former §705.2107 with the addition
of a citation to HRC §48.205.

New §705.901 was renumbered as part of the rule review and
incorporates the content from former §705.3101 with clarifying
edits. The new rule clarifies that APS is not limited to providing
literature on family violence to an alleged victim in only Spanish
or English, but provides written information, as available, in any
language the victim prefers.

New §705.903 was renumbered as part of the rule review and
incorporates the content from former §705.3102 with non-sub-
stantive grammatical changes.

The proposed repeals of §§705.1001 - 705.1011 delete rules
that are no longer necessary because the relevant content is be-
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ing incorporated into and renumbered as new rules §§705.101,
705.103, 705.105, and 705.107.

New §705.1101 incorporates the content from former §705.6101
(a) through (c) with grammatical edits for clarity and the trans-
fer of content from subsection (d) into its own new rule, new
§705.1103.

New §705.1103 incorporates the content from former §705.6101
(d) with clarification that the rule specifically pertains to supervi-
sory consultations regarding cases.

New §705.1301was renumbered as part of the rule review and
incorporates the content from former §705.4101 without change.

New §705.1303 was renumbered as part of the rule review and
incorporates the content from former §705.4103 with updated
internal citations.

New §705.1305 was renumbered as part of the rule review
and incorporates the content from former §705.4105 without
changes.

New §705.1307 was renumbered as part of the rule review
and incorporates the content from former §705.4107 without
changes.

New §705.1309 was renumbered as part of the rule review
and incorporates the content from former §705.4109 without
changes.

New §705.1311 was renumbered as part of the rule review
and incorporates the content from former §705.4111 without
changes.

New §705.1501 through §705.1533 were renumbered as part of
the rule review and incorporate relevant content from Subchap-
ter O, 40 TAC 711, pertaining to the EMR as applicable to APS.

New §705.1501 was renumbered as part of the rule review and
incorporates content from §711.1401 except for that which is du-
plicative of the content of the definition of EMR in new §705.101.
It also makes clear the applicability to APS investigations.

New §705.1503 was renumbered as part of the rule review and
incorporates the content from §711.1403 with updated internal
citation.

New §705.1505 was renumbered as part of the rule review and
incorporates relevant content from the definitions located in for-
mer §711.1402 and §711.1406 that were not transferred into new
Subchapter A Definitions. It does not include the content appli-
cable to only the HHSC Provider Investigations program.

New §705.1507 was renumbered as part of the rule review and
incorporates the content from §711.1408 and replaces "individ-
ual receiving agency services" with "alleged victim or client" to
make it appropriate to the terms used by APS. It also updates
the internal citation.

New §705.1509 was renumbered as part of the rule review and
incorporates the content from §711.1413 and specifies "financial
exploitation" instead of "exploitation".

New §705.1511 was renumbered as part of the rule review and
incorporates the content from §711.1414 and adds clarifying lan-
guage to more closely mirror the language in the Notice of Find-
ing.

New §705.1513 was renumbered as part of the rule review and
incorporates the content from §711.1415 with updated internal
citation.

New §705.1515 was renumbered as part of the rule review and
incorporates the content from §711.1417 with minor edits for clar-
ity including changing "certified mailing" to "certified envelope"
and "regular mailing" to "first-class envelope".

New §705.1517 was renumbered as part of the rule review and
incorporates the content from §711.1419 with a change of the
word "prior" to "before".

New §705.1519 was renumbered as part of the rule review and
incorporates the content from §711.1421 with non- substantive
changes.

New §705.1521 was renumbered as part of the rule review
and incorporates the content from §711.1423 with a minor edit
for clarity and consistency with terminology (changes "working
days" to "business days" to mirror terminology in §705.1515).

New §705.1523 was renumbered as part of the rule review and
incorporates the content from §711.1425 with updated internal
citation.

New §705.1525 was renumbered as part of the rule review and
incorporates the content from §711.1426 with minor edits; the
term "Final Order" replaces "Hearing Order" and an internal ci-
tation is updated.

New §705.1527 was renumbered as part of the rule review and
incorporates the content from §711.1427 without change.

New §705.1529 was renumbered as part of the rule review and
incorporates the content from §711.1429 with minor updates; the
term "HHSC" replaces "DADS" and "dispositive order that may
become final (Final Order)" replaces "Hearing Order", and an
internal citation is updated.

New §705.1531 was renumbered as part of the rule review and
incorporates the content from §711.1431. Language was clari-
fied regarding removal of an employee's name from the registry
pending final disposition on judicial review.

New §705.1533 was renumbered as part of the rule review and
incorporates the content from §711.1432; the title and subsec-
tions of the rule were changed for clarity to incorporate DFPS
action when an employee's administrative case is fully resolved
or has reached final disposition.

New §705.1901 was renumbered as part of the rule review and
incorporates the content from former §705.7101 with non-sub-
stantive changes.

New §705.1903 was renumbered as part of the rule review and
incorporates the content from former §705.7103 with non-sub-
stantive changes.

New §705.1905 was renumbered as part of the rule review and
incorporates content from former §705.7105 (the definitions for
case records and investigation records), removes duplicative
terms, and changes the term "exploitation" to "financial exploita-
tion".

New §705.1907 was renumbered as part of the rule review and
incorporates the content from former §705.7107, removes non-
applicable content concerning clients who are minors, restruc-
tures the lists for clarity, and changes "exploitation" to financial
exploitation".

New §705.1909 was renumbered as part of the rule review and
incorporates the content from former §705.7109 with a change
from "exploitation" to financial exploitation”.
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New §705.1911 was renumbered as part of the rule review, in-
corporates the applicable content from former §705.7111 and re-
moves the reference to §711.401.

New §705.1913, which was renumbered as part of the rule re-
view, incorporates the content from former §705.7113, with minor
updates to terminology used in the rule to make the rules clearer
and easier for the public to understand.

New §705.1915 was renumbered as part of the rule review and
incorporates the content from former §705.7115 with plain lan-
guage edits.

New §705.1917 was renumbered as part of the rule review and
incorporates the content from former §705.7117 with an internal
citation updated.

New §705.1919 was renumbered as part of the rule review and
incorporates the content from former §705.7119 with a minor
plain language edit.

New §705.1921 was renumbered as part of the rule review and
incorporates the content from former §705.7121 with minor edits
for plain language.

New §705.1923 explains who receives copies of reports of in-
vestigations in schools pursuant to HRC §48.102.

New §705.1925 was renumbered as part of the rule review and
incorporates the content from former §705.7123 with plain lan-
guage edits.

The proposed repeals of §§705.2101 - 705.2107 delete rules as
the content is being incorporated into new rules that are renum-
bered to §§705.501, 705.701, 705.703 and 705.705.

The proposed repeals of §705.3101 and §705.3102 delete rules
as the content is included in new rules §705.901 and §705.903.

The proposed repeals of §§705.4101 - 705.4111 delete rules and
the content is being incorporated into new rules that are renum-
bered to §§705.1301, 705.1303, 705.1305, 705.1307, 705.1309,
705.1311, and 705.1313.

The proposed repeal of §705.5101 deletes the rule because the
rule content was updated into renumbered new §705.301.

The proposed repeal of §705.6101 deletes the rule because
the rule content was updated for clarity into renumbered new
§705.1101.

The proposed repeals of §§705.7101 - 705.7123 deletes rules
and the content is being incorporated into new rules that are
renumbered to §§705.1901, 705.1903, 705.1905, 705.1907,
705.1909, 705.1911, 705.1913, 705.1915, 705.1917, 705.1919,
705.1921, and 705.1925.

The proposed repeal of §705.8101 deletes the rule because the
rule content was updated into renumbered new §705.303.

The proposed repeal of §705.9001 deletes the rule because the
rule content is now obsolete.

FISCAL NOTE:
STATE AND LOCAL GOVERNMENT

David Kinsey, Chief Financial Officer of DFPS, has determined,
under Government Code section 2001.024(a)(4), that for each
year of the first five years that the sections will be in effect, there
will be no fiscal implications to state or local governments as a
result of enforcing and administering the sections as proposed.

GOVERNMENT GROWTH IMPACT STATEMENT

DFPS has determined, under Government Code section
2001.0221, that during the first five years that the proposed
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation will not affect the number of employee posi-
tions;

(3) implementation will not require an increase or decrease in
future legislative appropriations to the agency;

(4) the proposed rules will not affect fees paid to the agency;

(5) the proposed rule amendments will create new regulations
to the extent that the content from the rules in 40 TAC 711, Sub-
chapter O is being incorporated with edits into new rules in 40
TAC 705;

(6) the proposed rule amendments will not expand, limit, or re-
peal an existing regulation;

(7) the proposed rule amendments will not increase the number
of individuals subject to the rule; and

(8) the proposed rule amendments will not affect the state's
economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Mr. Kinsey has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rules do not apply to small or micro-busi-
nesses, or rural communities. Therefore, neither an economic
impact statement nor a regulatory flexibility analysis is required
under Government Code section 2006.002.

PUBLIC BENEFIT AND ECONOMIC COSTS TO PERSONS

Kez Wold, Associate Commissioner for Adult Protective Ser-
vices, has determined, under Government Code section
2001.024(a)(5) that for each year of the first five years the
sections are in effect, the public benefit anticipated as a result
of enforcing the section will be an update of the current rules
to reflect changes to the department's statutory authority and
a more efficient and well-organized rule chapter. There are
no anticipated economic costs to persons who are required to
comply with these sections as proposed.

IMPACT ON LOCAL ECONOMY

There is no anticipated negative impact on local economy, and
therefore a local employment impact statement is not required
under Government Code section 2001.022 or 2001.024(a)(6).

COSTS TO REGULATED PERSONS/COST IN-COST OUT

Pursuant to subsection (c)(7) of Texas Government Code,
§2001.0045, the provisions of section 2001.0045 do not apply
to a rule that is adopted by the Department of Family and
Protective Services.

ENVIRONMENTAL REGULATORY ANALYSIS

The department has determined that this proposal is not a "major
environmental rule" as defined by Government Code, section
2001.0225, and therefore, neither an environmental regulatory
analysis nor impact statement is required.

TAKINGS IMPACT ASSESSMENT
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DFPS has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Government Code, §2007.043.

PUBLIC COMMENT

Comments and questions on this proposal must be submitted
within 30 days of publication of the proposal in the Texas Reg-
ister. Electronic comments and questions may be submitted
to Angela Medina, APS Policy Manager at Angela.Med-
ina@dfps.state.tx.us. Hard copy comments may be submitted
to the DFPS Rules Coordinator, Legal Services 19R11, De-
partment of Family and Protective Services E-611, P.O. Box
149030, Austin, Texas 78714-9030.

SUBCHAPTER A. DEFINITIONS
40 TAC §§705.101, 705.103, 705.105, 705.107
STATUTORY AUTHORITY

These rules are proposed under Human Resources Code (HRC)
§40.027, which provides that the Department of Family and Pro-
tective Services commissioner shall adopt rules for the operation
and provision of services by the department.

The proposed new sections implement the requirements of
Texas Government Code section 2001.039 regarding rule re-
view as well as Texas Human Resources Code section 48.102.
They also reflect changes resulting from SB 200 of the 84th
Legislature (2015).

No other statutes, articles, or codes are affected by the proposed
rules.

$705.101.  How are the terms in this chapter defined?

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) Administrative law judge--An attorney who serves as a
hearings examiner in a due process hearing, including a release hearing
or Employee Misconduct Registry (EMR) hearing.

(2) Adult--A person aged 18 or older, or an emancipated

minor.

(3) Adult with a disability--A person aged 18 or older, or an
emancipated minor, with a physical, mental, or developmental disabil-
ity that substantially impairs the person's ability to adequately provide
for his or her own care or protection.

(4) Allegation--An assertion that an alleged victim is in a
state of or at risk of harm due to abuse, neglect, or financial exploitation.

(5) Alleged perpetrator--A person who is reported to be re-
sponsible for the abuse, neglect, or financial exploitation of an alleged
victim.

(6) Alleged victim--An adult with a disability or an adult
aged 65 or older who has been reported to APS to be in a state of or at
risk of harm due to abuse, neglect, or financial exploitation.

(7)  Alleged victim/perpetrator--An adult with a disability
or an adult aged 65 or older who has been reported to APS to be in a
state of or at risk of self-neglect.

(8) APS--Adult Protective Services, a division of DFPS.

(9) Capacity to consent to protective services--Having the
mental and physical ability to understand the services offered and to
accept or reject those services knowing the consequences of the deci-
sion.

(10) Caretaker--

(A) A guardian, representative payee, or other person
who by act, words, or course of conduct has acted so as to cause a
reasonable person to conclude that the person has accepted the respon-
sibility for protection, food, shelter, or care for an alleged victim;

(B) An employee of a home and community support
services agency (HCSSA) providing non-Medicaid services to an al-
leged victim; or

(C) A person, including a family member, privately
hired and receiving monetary compensation to provide personal care
services, as defined in Texas Health and Safety Code, §142.001(22-a),
to an alleged victim.

(11) Client--An alleged victim or alleged victim/perpetra-
tor who has been determined by a validated finding to be in need of
protective services. The alleged victim does not have to meet financial
eligibility requirements.

(12) Commissioner--The commissioner of DFPS or the
commissioner's designee.

(13) Designated perpetrator--An alleged perpetrator who
has been determined by a validated finding to have abused, neglected,
or financially exploited a client. A designated perpetrator may be
eligible for inclusion on the Employee Misconduct Registry, when
the abuse, neglect, or financial exploitation meets the definition of

reportable conduct.

(14) Designated victim--An alleged victim with a valid
abuse, neglect, or financial exploitation finding.

(15) Designated victim/perpetrator--An
tim/perpetrator with a validated self-neglect finding.

alleged  vic-

(16) DFPS--Department of Family and Protective Ser-

vices.

(17) Emancipated minor--A person under 18 years of age
who has the power and capacity of an adult. This includes a minor
who has had the disabilities of minority removed by a court of law
or a minor who, with or without parental consent, has been married.
Marriage includes common-law marriage.

(18) Emergency protective services--Services provided to
an alleged victim who is also the subject of an investigation conducted
by HHSC PI under Texas Human Resources Code, Chapter 48, Sub-
chapter F, to alleviate danger of serious harm or death.

(19) Emotional harm--A highly unpleasant mental reaction
with observable signs of distress, such as anguish, grief, fright, humil-

iation, or fury.

(20) Employee Misconduct Registry (EMR)--A database
established under Texas Health and Safety Code, Chapter 253, and
maintained by HHSC that contains the names of persons who have
committed reportable conduct. A person whose name is recorded in
the EMR is prohibited by law from working for certain facilities or
agencies in Texas, as provided under Texas Health and Safety Code,

Chapter 253.

(21) EMR hearing--A due process hearing offered to a per-
son who has been found to have committed reportable conduct for the
purpose of appealing the finding of reportable conduct as well as the
underlying finding of abuse, neglect, or financial exploitation.

(22) Goods--Tangible objects such as food, clothing, shel-
ter and other items necessary to meet one's basic needs.

(23) HHSC--Health and Human Services Commission.
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(24) HHSC PI--Health and Human Services Commission
Regulatory Services Division Provider Investigations.

(25) Home and community support services agency (HC-
SSA)--An agency licensed under Texas Health and Safety Code, Chap-
ter 142.

(26) Intimidation--Behavior by actions or words creating
fear of physical harm, death, or abandonment.

(27)  Ongoing relationship--A personal relationship that in-

(37) Sustained perpetrator--A  designated perpetrator
whose validated finding of abuse, neglect, or financial exploitation of
a designated victim has been sustained by an administrative law judge
in a due process hearing, including a release hearing or Employee
Misconduct Registry (EMR) hearing, or if the designated perpetrator
has waived the right to a hearing.

(38) Unreasonable confinement--An act that results in a
forced isolation from the people one would normally associate with,
including friends, family, neighbors, and professionals; an inappropri-

cludes:

(A) frequent and regular interaction;

(B) a reasonable assumption that the interaction will
continue; and

(C) an establishment of trust, beyond a commercial or
contractual agreement.

(28) Physical harm--Physical pain, injury, illness, or any
impairment of physical condition.

(29) Protective services--The services furnished by DFPS
or by another protective services agency to an APS client, designated
victim, or designated victim/perpetrator, or to that person's relative or
caretaker if DFPS determines the services are necessary to prevent the
client, designated victim, or designated victim/perpetrator from being
in or returning to a state of abuse, neglect, or financial exploitation.

ate restriction of movement; or the use of any inappropriate restraint.

$705.103.  How is abuse defined?

In this chapter, when the alleged perpetrator is a caretaker, family mem-
ber, or other person who has an ongoing relationship with the alleged
victim, abuse is defined as:

(1) the negligent or willful infliction of injury, unreason-
able confinement, intimidation, or cruel punishment with resulting
physical or emotional harm or pain to the alleged victim; or

(2) sexual abuse of the alleged victim, including any in-
voluntary or nonconsensual sexual conduct that would constitute an
offense under Texas Penal Code, Section 21.08, (indecent exposure) or
Texas Penal Code, Chapter 22, Assaultive Offenses.

$705.105.
In this chapter, neglect is defined as the failure to provide for oneself

How is neglect defined?

These services may include social casework, case management, and

the goods or services, including medical services, which are necessary

arranging for psychiatric and health evaluation, home care, day care,

to avoid physical or emotional harm or pain or the failure of a caretaker

social services, health care, respite services, and other services consis-

to provide such goods or services.

tent with Texas Human Resources Code, §48.002. The term does not
include the investigation of an allegation of abuse, neglect, or financial

exploitation.

(30) Purchased client services--A type of protective ser-
vices provided in accordance with Texas Human Resources Code,
§48.002(a)(5), including, but not limited to, emergency shelter, medi-
cal, and psychiatric assessments, in-home care, residential care, heavy
housecleaning, minor home repairs, money management, transporta-
tion, emergency food, medication, and other supplies.

(31) Release hearing--A formal due process hearing con-
ducted by an administrative law judge. A release hearing provides a
designated perpetrator with an opportunity to appeal DFPS's decision
to release information about him or her to persons or entities outside
DFPS, except for information released as required or allowed by state
or federal law or in accordance with this chapter.

(32) Report--An allegation of abuse, neglect, or financial
exploitation, as described in Texas Human Resources Code, §48.002,
which is made under Texas Human Resources Code, §48.051(a).

(33) Reporter--A person who makes a report to DFPS
about a situation of alleged abuse, neglect, or financial exploitation of

an alleged victim.
(34) Serious harm--In danger of sustaining significant

physical harm or death; or danger of imminent impoverishment or
deprivation of basic needs.

(35) Services--Activities provided by others, including, but
not limited to, cooking, cleaning, money management, medical care, or
mental health care.

(36) Substantially impairs--When a disability grossly and
chronically diminishes an adult's physical or mental ability to live in-
dependently or provide self-care as determined through observation,
diagnosis, evaluation, or assessment.

§705.107. How is financial exploitation defined?

In this chapter, when an alleged perpetrator is a caretaker, family mem-
ber, or other person who has an ongoing relationship with the alleged
victim, financial exploitation is defined as the illegal or improper act
or process of the alleged perpetrator using, or attempting to use, the
resources of the alleged victim, including the alleged victim's Social
Security number or other identifying information, for monetary or per-
sonal benefit, profit, or gain without the informed consent of the alleged
victim.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003527

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

SUBCHAPTER C. APS PROGRAM OVERVIEW
40 TAC §705.301, §705.303
STATUTORY AUTHORITY

These rules are proposed under Human Resources Code (HRC)
§40.027, which provides that the Department of Family and Pro-
tective Services commissioner shall adopt rules for the operation
and provision of services by the department.

The proposed new sections implement the requirements of
Texas Government Code section 2001.039 regarding rule re-
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view as well as Texas Human Resources Code section 48.102.
They also reflect changes resulting from SB 200 of the 84th
Legislature (2015).

No other statutes, articles, or codes are affected by the proposed
rules.

§705.301.  What is DFPS's policy on training APS staff?

(a) DFPS provides the professional development of all APS
staff through training and education programs in compliance with
Texas Human Resources Code, §40.035, and Chapter 702, Subchapter
G of this title (relating to Training and Education).

(b) APS training incorporates actual case examples that are re-
alistic and indicative of staff's current or prospective duties.

§705.303.  How does DFPS educate the public about APS?

(a) DFPS conducts a statewide public awareness campaign to
educate the public regarding abuse, neglect, and financial exploitation
of alleged victims and to reduce the incidences of maltreatment involv-
ing adults with disabilities and adults aged 65 or older.

(b) Based on available funding, DFPS utilizes a selection of:

(1) public service announcements;

(2) program brochures and literature;

(3) a prevention website; and

(4) speaking engagements, by enlisting the assistance of
community organizations.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003528

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

SUBCHAPTER E. ALLEGATION PRIORITIES
40 TAC §705.501
STATUTORY AUTHORITY

These rules are proposed under Human Resources Code (HRC)
§40.027, which provides that the Department of Family and Pro-
tective Services commissioner shall adopt rules for the operation
and provision of services by the department.

The proposed new sections implement the requirements of
Texas Government Code section 2001.039 regarding rule re-
view as well as Texas Human Resources Code section 48.102.
They also reflect changes resulting from SB 200 of the 84th
Legislature (2015).

No other statutes, articles, or codes are affected by the proposed
rules.

$705.501.  How are allegations prioritized?

(a) APS assigns the following priorities to reported allega-

(1) Priority I--Allegation that the alleged victim is in a state
of serious harm or is in danger of death from abuse or neglect.

(2) Priority II--Allegation that the alleged victim is abused,
neglected, or financially exploited and, as a result, is at risk of serious
harm.

(3) Priority I1I--Allegation that the alleged victim is in a
state of abuse or neglect when the severity and immediacy of the alle-
gation do not meet the definitions in paragraphs (1) or (2) of this sub-
section.

(4) Priority IV--Allegation that the alleged victim is finan-
cially exploited when there is no serious harm.

(b) APS establishes the timeframe for conducting the initial
face-to-face contact with the alleged victim based on the priority as-
signed to the allegation(s).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003529

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

SUBCHAPTER G. ELIGIBILITY

40 TAC §§705.701, 705.703, 705.705
STATUTORY AUTHORITY

These rules are proposed under Human Resources Code (HRC)
§40.027, which provides that the Department of Family and Pro-
tective Services commissioner shall adopt rules for the operation
and provision of services by the department.

The proposed new sections implement the requirements of
Texas Government Code section 2001.039 regarding rule re-
view as well as Texas Human Resources Code section 48.102.
They also reflect changes resulting from SB 200 of the 84th
Legislature (2015).

No other statutes, articles, or codes are affected by the proposed
rules.

§705.701.

Emergency protective services may be provided to an alleged victim
who is also the subject of an investigation conducted by HHSC PI and:

Who is eligible for emergency protective services?

(1) receives services from a provider as defined by Texas
Human Resources Code, §48.251(a)(9); or

(2) lives in a residence that is owned, operated or con-
trolled by a provider of home and community-based services under
the home and community-based services waiver program described by
Texas Government Code, §534.001(11)(B), regardless of whether the
alleged victim is receiving services under that waiver program from
the provider.

§705.703.

Purchased client services may be provided to an alleged victim who is

Who is eligible for purchased client services?

tions:

receiving protective services and has a service plan developed by APS
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indicating that purchased client services are needed to remedy abuse,

§705.903.  Can DFPS apply for protective orders?

neglect, or financial exploitation.

§705.705.

(a) Other state and local resources must be used before pur-
chased client services are expended in accordance with Texas Human
Resources Code, §48.205.

When are purchased client services available?

(b) Not all purchased client services are available in all ge-
ographic areas of the state. DFPS may limit the units of service or
length of time that clients can receive purchased client services, based
upon service plans, availability of funds, and availability of service

providers.

(c) Ifthe region does not have sufficient funds to provide pur-
chased client services to all eligible clients, the client will not be able
to receive purchased client services at the time the client is determined
eligible. Clients who are still in need of purchased client services when
services are available will be given priority based upon the date of the
service plan indicating the need for purchased client services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003530

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ L4 L4
SUBCHAPTER I. FAMILY VIOLENCE
40 TAC §705.901, §705.903
STATUTORY AUTHORITY

These rules are proposed under Human Resources Code (HRC)
§40.027, which provides that the Department of Family and Pro-
tective Services commissioner shall adopt rules for the operation
and provision of services by the department.

The proposed new sections implement the requirements of
Texas Government Code section 2001.039 regarding rule re-
view as well as Texas Human Resources Code section 48.102.
They also reflect changes resulting from SB 200 of the 84th
Legislature (2015).

No other statutes, articles, or codes are affected by the proposed
rules.

§705.901.  What actions does APS perform when alleged victims are
also victims of family violence?

(a) When APS staff validates an allegation that an alleged vic-

When APS staff validates an allegation that an alleged victim is a victim
of family violence as specified in Texas Family Code, §71.004, DFPS
may apply for a protective order to protect the victim. Before DFPS
files the protective order, APS staff contacts the victim and a non-abu-
sive adult member of the household, if available:

(1) tonotify them of DFPS's intent to file a protective order;

and

(2) torequest assistance in developing a safety plan for the
protection of the victim and any non-abusive household members.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003531

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

L4 L4 L4
SUBCHAPTER K. INVESTIGATIONS
40 TAC §705.1101, §705.1103
STATUTORY AUTHORITY

These rules are proposed under Human Resources Code (HRC)
§40.027, which provides that the Department of Family and Pro-
tective Services commissioner shall adopt rules for the operation
and provision of services by the department.

The proposed new sections implement the requirements of
Texas Government Code section 2001.039 regarding rule re-
view as well as Texas Human Resources Code section 48.102.
They also reflect changes resulting from SB 200 of the 84th
Legislature (2015).

No other statutes, articles, or codes are affected by the proposed
rules.

$705.1101.  What assessments does APS use?
(a) APS uses a series of three assessments.

(1) Safety assessment. When APS investigates, APS uses a
safety assessment to determine if the alleged victim is in imminent risk
of abuse, neglect, or financial exploitation, or is in a state of abuse, ne-
glect, or financial exploitation and needs protective services. A safety
assessment helps APS determine current danger factors and if imme-
diate intervention is necessary to mitigate them.

(2) Risk of recidivism assessment: If APS validates abuse,
neglect, or financial exploitation, APS uses a risk of recidivism assess-

tim is a victim of family violence as specified in Texas Family Code,

ment to help determine whether the client is at low, moderate, or high

§71.004, APS staff:

(1) documents that the alleged victim is a victim of family
violence; and

(2) provides the alleged victim with written information in
the alleged victim's preferred language, as available, concerning com-

munity services.

(b) Statistical compilations of the documented findings are in-
cluded in DFPS's annual report.

risk of being an alleged victim within the next 12 months.

(3) Strengths and needs assessment: If APS validates
abuse, neglect, or financial exploitation and provides protective ser-
vices, APS uses a strengths and needs assessment to help develop a
service plan appropriate to the client's needs.

(b) Each assessment is comprehensive, and at a minimum, as-
sesses:

(1) environmental conditions;

45 TexReg 6348 September 11, 2020 Texas Register



(2) financial condition;

(3) physical, medical, and mental health conditions;

(4) social interaction and support; and

(5) need for legal intervention.

§705.1103.  When must an APS caseworker consult with a supervisor

(a) When APS staff validates an allegation of abuse, neglect,
or financial exploitation against a designated perpetrator and an entity
or employer (such as a contracting agency or senior center) allows such
designated perpetrator to have access to adults with disabilities, adults
aged 65 or older, or children, then the APS caseworker may notify the
entity of the findings by complying with this subchapter. If the findings
are to be released to any entity or employer, the designated perpetrator

regarding a case?
An APS caseworker must consult with a supervisor regarding a case

must be given prior written notification, except in emergencies, and an
opportunity to request an Administrative Review of Investigative Find-

when:

(1) abuse, neglect, or financial exploitation is validated;

(2) the client has a current threat to his or her life or phys-
ical safety; and

(3) the client refuses to accept services or withdraws a pre-

ings and a hearing before the State Office of Administrative Hearings.

(b) If the designated perpetrator is an employee as defined in
§705.1505 of this chapter (relating to How are the terms in this sub-
chapter defined?) and subject to placement on the Employee Miscon-
duct Registry established under Texas Health and Safety Code, Chapter
253, the perpetrator may request a hearing as described in Subchapter

vious acceptance of services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003532

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

SUBCHAPTER M. RELEASE HEARINGS

40 TAC §§705.1301, 705.1303, 705.1305, 705.1307,
705.1309, 705.1311

STATUTORY AUTHORITY

These rules are proposed under Human Resources Code (HRC)
§40.027, which provides that the Department of Family and Pro-
tective Services commissioner shall adopt rules for the operation
and provision of services by the department.

The proposed new sections implement the requirements of
Texas Government Code section 2001.039 regarding rule re-
view as well as Texas Human Resources Code section 48.102.
They also reflect changes resulting from SB 200 of the 84th
Legislature (2015).

No other statutes, articles, or codes are affected by the proposed
rules.

§705.1301.  How are terms in this subchapter defined?
The following words and terms, when used in this subchapter, shall

O of this chapter (relating to Employee Misconduct Registry).

(c) A designated perpetrator who is offered an EMR hearing
under subsection (b) of this section may not also request a release hear-
ing, as described in this chapter, relating to the same allegations of
abuse, neglect, or financial exploitation.

(d) DFPS may elect to offer due process for an emergency re-
lease in an EMR hearing, as described in Subchapter O of this chapter
(relating to Employee Misconduct Registry).

§705.1305.  How is the designated perpetrator notified of the intent
to release?

(a) The caseworker must give written notification to each des-
ignated perpetrator if:

(1) allegations of abuse, neglect, or financial exploitation
are validated;

(2) the findings are to be released outside of DFPS to an
entity or employer which allows the designated perpetrator access to
adults with disabilities, adults aged 65 or older, or children; and

(3) the designated perpetrator, as a result of the release,
may be denied a right or privilege, such as employment.

(b) Written notification must include:

(1) the findings to be released;

(2) the entity or employer to which the findings will be re-
leased;

(3) the designated perpetrator's right to request a copy of
the investigation documentation, from which the reporter's name has
been removed;

(4) a warning that the request for a copy of the investiga-
tion documentation may be denied if release of the investigation doc-
umentation would jeopardize an ongoing criminal investigation, or if
the attorney representing DFPS in a lawsuit has determined that the in-

have the following meanings, unless the context clearly indicates oth-

formation should be withheld;

erwise:

(1) Emergency--Abuse, neglect, or financial exploitation

(5) DFPS's decision that an emergency exists and that the
findings have already been released, if applicable;

which, without immediate intervention, would result in a child or an
adult with a disability or aged 65 or older being in a state of or at risk
of serious harm.

(2) Release--The release of data outside of DFPS without

(6) the designated perpetrator's right to an administrative
review and a release hearing to appeal the findings, and a warning that
the findings will be released without the designated perpetrator's con-
sent if the designated perpetrator does not request an appeal and the

the designated perpetrator's consent, except for data released as allowed

findings have not already been released in an emergency;

by law or in accordance with this chapter.

§705.1303.  Does the designated perpetrator have the right to ap-

(7) the requirement that the designated perpetrator must re-
quest the appeal in writing and that the request must be postmarked

peal?

within 20 days after the official notice is mailed by DFPS; and
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(8) a statement that the designated perpetrator is responsi-
ble for keeping DFPS timely informed of the designated perpetrator's
current address and to immediately notify DFPS of any change of ad-
dress or contact information throughout the investigation and any pe-
riod of time during which an appeal is pending.

§$705.1307.  What is the designated perpetrator's role during an ad-
ministrative review?

(a) The designated perpetrator may:

(1) appear in person at the administrative review and may

The proposed new sections implement the requirements of
Texas Government Code section 2001.039 regarding rule re-
view as well as Texas Human Resources Code section 48.102.
They also reflect changes resulting from SB 200 of the 84th
Legislature (2015).

No other statutes, articles, or codes are affected by the proposed
rules.

§705.1501.  What is the purpose of this subchapter?

The purpose of this subchapter is to implement Texas Human Re-

be accompanied by a representative;

(2) submit written material that is relevant to the case; or

(3) have a certified interpreter provided by DFPS if the des-
ignated perpetrator does not speak English or is deaf, or may provide

his own interpreter.
(b) The designated perpetrator is responsible for:

(1) any costs incurred for the review, except for interpreter
services provided by DFPS; and

(2) keeping DFPS timely informed of his current address

sources Code, Chapter 48, Subchapter I (relating to the Employee
Misconduct Registry), as it applies to APS investigations.

§705.1503.

(a) This subchapter applies to APS investigations involving an
employee as defined in §705.1505 of this subchapter (relating to How
are the terms in this subchapter defined?).

To which investigations does this subchapter apply?

(b) Notwithstanding subsection (a) of this section, a certified
nurse aide who commits reportable conduct while working for an
agency is eligible to be reported to the EMR, as provided by Texas
Health and Safety Code, §253.001(3).

at all times during the review period.

$705.1309.  Are administrative reviews open to the general public?

Administrative reviews are closed to the general public consistent with
the required statutory confidentiality of DFPS records. Only the des-
ignated perpetrator and the designated perpetrator's representative may

be present.
§705.1311.

Who is notified of the confidential decision?

If the final outcome of the appeal or any subsequent litigation alters
or reverses the APS findings, everyone notified of the original findings
must be notified of the final decision. Notification may be in the same
form as the original notification. The decision is confidential and may
be disclosed only as allowed by law or this chapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003533

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ 14 ¢

SUBCHAPTER O. EMPLOYEE MISCONDUCT
REGISTRY

40 TAC §§705.1501, 705.1503, 705.1505, 705.1507,
705.1509, 705.1511, 705.1513, 705.1515, 705.1517, 705.1519,
705.1521, 705.1523, 705.1525, 705.1527, 705.1529, 705.1531,
705.1533

STATUTORY AUTHORITY

These rules are proposed under Human Resources Code (HRC)
§40.027, which provides that the Department of Family and Pro-
tective Services commissioner shall adopt rules for the operation
and provision of services by the department.

§705.1505.  How are the terms in this subchapter defined?

The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) Agency--A home and community support services
agency licensed under Texas Health and Safety Code, Chapter 142.

(2) Employee--A person who:

(A) works for an agency;

(B) provides personal care services, active treatment, or
any other services to an alleged victim; and

(C) s not licensed by the state to perform the services
the person performs for the agency.

§705.1507.  How is reportable conduct defined for the purpose of this
subchapter?

(a) Reportable conduct as defined in Texas Human Resources
Code, §48.401, includes:

(1) abuse or neglect that causes or may cause death or harm
to an alleged victim or client;

(2) sexual abuse of an alleged victim or client;

(3) financial exploitation of an alleged victim or client in
an amount of $25 or more; and

(4) emotional, verbal, or psychological abuse that causes
harm to an alleged victim or client.

(b) For purposes of subsection (a) of this section, the terms
abuse, neglect, sexual abuse, and financial exploitation have the mean-
ings provided in Subchapter A of this chapter (relating to Definitions).

(c) For purposes of subsection (a)(1) of this section the term
harm means:

(1) a significant injury or risk of significant injury, includ-
ing a fracture, dislocation of any joint, internal injury, a contusion larger
than 2 and 1/2 inches, concussion, second or third degree burn, or any
laceration requiring sutures;

(2) anadverse health effect that results or is at risk of result-
ing from failure to receive medications in the amounts or at the times

rescribed; or
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(3) any other harm or risk of harm that warranted, or would
reasonably be expected to have warranted, medical treatment or hospi-

(c) It is the responsibility of the employee to provide DFPS
with a valid address where notice can be mailed or, if no address is

talization.

(d) For purposes of subsection (a)(4) of this section, the term
harm means substantial harm as evidenced by observable signs of sub-
stantial physical or emotional distress or as diagnosed by an appropriate
medical professional.

§705.1509.  What notice does DFPS provide to an employee before
the employee's name is submitted to the Employee Misconduct Reg-

istry?

When DFPS determines that an employee committed reportable con-

available, with valid contact information, including telephone num-
bers. It is also the responsibility of the employee to immediately notify
DFPS of any change of address or contact information throughout the
investigation and pending the outcome of an EMR hearing or any ap-
peal of an EMR hearing decision.

§705.1513.  How does an employee dispute a finding of reportable
conduct and what happens if the Request for EMR Hearing is not filed
or not filed properly?

(a) An employee may dispute a finding of reportable conduct
by submitting a Request for EMR Hearing. The Notice of Finding

duct, DFPS provides a written notice (Notice of Finding) to the em-

contains instructions for filing the Request for EMR Hearing.

ployee. The Notice of Finding includes:

(1) a brief summary of the incident that resulted in a val-

(b) The employee is deemed to have accepted the finding of
reportable conduct and DFPS submits the employee's name for inclu-

idated finding of abuse, neglect, or financial exploitation and a brief

sion in the Employee Misconduct Registry if the employee:

explanation of why the finding meets the definition of reportable con-
duct;

(2) a statement of the employee's right to dispute the find-
ing by filing a request for hearing (Request for EMR Hearing) and the
instructions for doing so;

(3) astatement that DFPS will submit the employee's name
for inclusion in the Employee Misconduct Registry if the employee
accepts the finding of reportable conduct;

(4) an explanation of how the employee may obtain a copy

(1) does not file a Request for EMR Hearing;

(2) fails to file the Request for EMR Hearing before the
deadline has passed, as provided under §705.1515 of this chapter (re-
lating to What is the deadline for filing the Request for EMR Hearing?);
or

(3) files a Request for EMR Hearing, but fails to follow the
filing instructions and, as a result, DFPS does not receive the Request
for EMR Hearing in a timely manner or cannot determine the matter
being disputed.

of the investigation records;

(5) a statement that a person whose name is recorded in
the Employee Misconduct Registry is prohibited by law from working
for certain facilities or agencies, as provided under Texas Health and
Safety Code, Chapters 250 and 253;

(6) a statement that DFPS may determine that the situation
is an emergency and that the case information or finding may be re-
leased immediately to the agency where the employee is or was em-
ployed so that the agency may take any precautions it determines nec-
essary to protect clients;

(7) a statement that DFPS reserves the right to make an
emergency release of the findings to any subsequent employer of the
employee if the employee has access to similar clients;

(8) a statement that the employee is responsible for keep-
ing DFPS timely informed of the employee's current employment and
residential contact information, including addresses and phone num-
bers, pending the outcome of any appeal filed by the employee; and

(9) a statement that if the employee fails, without good
cause, to file a timely Request for EMR Hearing, the employee will
be deemed to have waived the employee's rights to dispute the finding
and the employee's name will be submitted to the Employee Miscon-

duct Registry.
$705.1511.  How is the Notice of Finding provided to an employee,

and who is responsible for ensuring that DFPS has a valid mailing
address for an employee?

(a) The Notice of Finding is mailed to the employee's last

$705.1515.  What is the deadline for filing the Request for EMR Hear-
ing?

(a) The employee must file the Request for EMR Hearing no
later than 30 calendar days from the date the employee receives the

Notice of Finding.

(b) A Notice of Finding is presumed received by the employee
on the date of delivery as indicated on the certified mail return receipt.
If the certified envelope is returned unclaimed, but the first-class enve-
lope is not returned, the Notice of Finding is presumed received on the
third business day following the date the notice was mailed to the em-
ployee's last known address. A personally delivered Notice of Finding
is presumed received on the date of delivery as indicated on the affi-
davit of the person delivering the notice.

(c) If the Request for EMR Hearing is submitted by mail, the
envelope must be postmarked no later than 30 days after the date the
employee received the Notice of Finding. If the Request for EMR
Hearing is hand-delivered or submitted by fax, the request must be re-
ceived in the appropriate DFPS office by 5:00 p.m., no later than 30
days from the date the employee received the Notice of Finding.

(d) Ifanemployee files the Request for EMR Hearing after the
deadline, DFPS notifies the employee that the request was not filed by
the deadline, no EMR hearing will be granted, and the employee's name
will be submitted for inclusion in the Employee Misconduct Registry.

(e) If an employee disputes the fact that the Request for EMR
Hearing was filed late, the employee may file a request for a telephonic
hearing, to be conducted by an administrative law judge, and limited
solely to the issue of whether the Request for EMR Hearing was filed

known address by first-class mail and by certified mail, return receipt

on time. If, as a result of that hearing, the employee proves that the

requested.

(b) IfDFPS knows the employee's last known address is incor-
rect, or if the employee fails to provide an address, DFPS may hand-de-
liver the Notice of Finding to the employee. The affidavit of the person

original Request for EMR Hearing was filed on or before the deadline,
a separate hearing will be scheduled as soon as possible on the issue of
whether the employee committed reportable conduct.

§705.1517.  Is the finding of reportable conduct ever reversed without

delivering the notice is proof of such notice.

conducting a hearing?
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Before a hearing, DFPS, in its sole discretion, may designate a person to

evidence are deemed necessary for making the good cause finding. If

conduct a review of the investigation records. If a review of the records

a hearing is scheduled on the issue of good cause for failure to appear,

results in a reversal of the finding of reportable conduct, DFPS will send

the administrative law judge may limit the hearing solely to the issue

the employee a new Notice of Finding, which will indicate that the

of good cause or may combine the hearing with other pre-hearing con-

employee's name will not be submitted to the Employee Misconduct

ference matters or with the hearing on the merits, at the discretion of

Registry. If the review does not result in a reversal of the finding of

the administrative law judge.

reportable conduct, a hearing will be scheduled, as described in this
subchapter.

§705.1519. When and where will the EMR hearing take place and

(d) Unless a default judgment for failure to appear is chal-
lenged and reversed, as described in subsections (b) and (¢) of this sec-
tion, the default judgment is considered the final order (Final Order)

who conducts the hearing?

(a) An EMR hearing is conducted by an administrative law
judge with HHSC. The administrative law judge is responsible for
scheduling the date, time, and location for the hearing. At the discre-
tion of the administrative law judge, a pre-hearing conference may be
conducted in person or by phone before the scheduling or conduct of

the EMR hearing.

(b) The administrative law judge sends the parties a notice of
a hearing providing the date, time, and location for the hearing, as well
as the name of the administrative law judge, and how to contact the
administrative law judge.

(c) The hearing is usually held in the same DFPS region
where the alleged reportable conduct took place. The administrative
law judge reserves the right to take all or some of the testimony at the
hearing by telephone or video conference and may consider a request
by any party to have the hearing conducted in a different location for

good cause.

(d) If a criminal case against the employee arises because of
the same reportable conduct, DFPS may postpone the EMR hearing
until the criminal case resolves.

§705.1521.  May an employee or DFPS request that the EMR hearing
be rescheduled?

Yes. Both the employee and DFPS may request that the administrative
law judge reschedule the hearing for good cause. Except in cases of
emergency, the request to reschedule the hearing must be made no later
than three business days prior to the hearing date. The administrative
law judge must grant the request if good cause is shown.

§705.1523.  May an employee withdraw a Request for EMR Hearing
after it is filed?

Yes. An employee may withdraw a Request for EMR Hearing any
time before the hearing is conducted. An employee who withdraws a
Request for EMR Hearing is deemed to have accepted the finding of
reportable conduct, and DFPS submits the employee's name for inclu-
sion in the Employee Misconduct Registry.

§705.1525.  What happens if a party fails to appear at a pre-hearing
conference or a hearing on the merits?

(a) If either party fails, without good cause, to appear at a

of DFPS and may not be further appealed except as provided under
§705.1531 of this chapter (relating to How is judicial review requested
and what is the deadline?).

(¢) If a default judgment rendered against an employee be-
comes the Final Order, DFPS will submit the employee's name for in-
clusion in the Employee Misconduct Registry in the same manner as
it would following any other Final Order that affirms the finding of re-
portable conduct, as provided in this subchapter.

(f) If a default judgment rendered against DFPS becomes the
Final Order, DFPS shall amend its records to reverse the findings at
issue in the EMR hearing and shall issue an amended Notice of Finding
to the employee reflecting that change.

$705.1527.  How is the EMR conducted?

(a) The hearing is similar to a civil court trial, but is less for-
mal. The parties to the hearing are the employee and DFPS.

(b) The hearing is conducted by an administrative law judge
who has the duty to provide a fair and impartial hearing and to ensure
that the available and relevant testimony and evidence are presented
in an orderly manner. The administrative law judge has authority to
administer oaths, issue subpoenas, and order discovery.

(c) Prior to the hearing, the employee may request a copy of
the investigation record, edited to remove the identity of the reporter
and any other confidential information to which the employee is not
entitled. The administrative law judge will only issue subpoenas or
order additional discovery upon request of a party and a finding of good
cause for the issuance or order.

(d) Both parties will be given the opportunity to present their
own testimony and evidence, as well as the testimony and evidence of
witnesses. Any person who provides testimony at the hearing will be
sworn under oath.

(e) Both parties will be given the opportunity to examine the
evidence presented by the other party, to cross-examine any witnesses
presented by the other party, and to rebut or respond to the evidence
presented by the other party.

(f) Testimony of a witness may be presented by written affi-
davit, but may be given less weight than the credible testimony of a
witness who testifies in person, under oath, subject to cross-examina-

scheduled pre-hearing conference or a hearing on the merits, the ad-
ministrative law judge may issue a default judgment against the party
that failed to appear.

(b) A party against whom a default judgment is rendered may,

tion.

(g) Presentation of evidence at the hearing is not restricted un-
der the rules of evidence used in civil cases. The administrative law
judge will admit evidence if it is of a type on which a reasonably pru-

within 10 calendar days of receipt of the default judgment, request a

dent person commonly relies in the conduct of the person's affairs. Ev-

hearing on the issue of whether good cause existed for failing to appear.

idence will not be admitted if it is irrelevant, immaterial, unduly repe-

(¢) The administrative law judge may make a determination
on the issues of good cause based on a review of the assertions and
evidence submitted with the party's request for a good cause hearing

titious, or precluded by statutory law.

(h) Both parties have the right to be represented at the hearing
by a person of their choosing who may be, but is not required to be, an

or may schedule the matter for a hearing if additional testimony and

attorney.

45 TexReg 6352 September 11, 2020 Texas Register



(1) The administrative law judge will assist either party in pre-
senting their evidence and testimony, as needed, to ensure that a com-

(d) Unless citation for a petition for judicial review is served
on DFPS within 90 days after the date on which the order under review

plete and proper record is developed at the hearing.

(j) The administrative law judge will arrange to have an inter-
preter available for the hearing if a party or witness requires an inter-
preter in order to effectively participate in the hearing.

(k) The hearing will be recorded by audio or video tape in or-
der to preserve a record of the hearing. A transcription of the hearing
tape will not be made or provided unless an employee seeks judicial
review, as provided in this subchapter. The costs of transcribing the
testimony and preparing the record for judicial review shall be paid

becomes final, DFPS submits the employee's name for inclusion in the
Employee Misconduct Registry. If valid service of citation is received
after the employee's name has been recorded in the registry, DFPS re-
quests that the employee's name be removed from the registry pending
final disposition on judicial review.

§$705.1533.  What action does DFPS take when an employee's admin-
istrative case is fully resolved or has reached final disposition?

(a) An employee's administrative case is fully resolved or has
reached final disposition if the employee has been found to have com-

by the party who files for judicial review, unless the party establishes

mitted reportable conduct and the employee has received or is no longer

indigence as provided in Rule 20 of the Texas Rules of Appellate Pro-

eligible for:

cedure.

(1) The hearing is closed to the general public consistent
with the required statutory confidentiality of DFPS records. Only the
employee, the employee's representative, and any testifying witnesses
may attend the hearing.

$705.1529.  How and when is the decision made after the EMR hear-
ing?

(a) The administrative law judge will prepare a dispositive or-
der that may become final (Final Order), which will be mailed to the

employee at the employee's last known mailing address. The Final Or-
der must contain the following:

(1) separate statements of the findings of fact and conclu-
sions of law that uphold, reverse, or modify the findings as to whether:

(A) the employee committed abuse, neglect, or finan-
cial exploitation; and

(B) the abuse, neglect, or financial exploitation com-
mitted by the employee meets the definition of reportable conduct; and

(2) ifreportable conduct is found to have occurred:

(A) astatement of the right of the employee to seek ju-
dicial review of the order; and

(B) a statement that the finding of reportable conduct
will be forwarded to HHSC to be recorded in the Employee Misconduct
Registry unless the employee timely files a petition for judicial review
as provided in §705.1531 of this chapter (relating to How is judicial
review requested and what is the deadline?).

(b) The commissioner may designate a Final Order to be pub-
lished in an Index of Hearing Orders that are deemed to have preceden-
tial authority for guiding future decisions and DFPS policy. A Final
Order must be edited to remove all personal identifying information
before publication in the Index of Hearing Orders.

§705.1531.
line?

How is judicial review requested and what is the dead-

(a) A timely motion for rehearing is a prerequisite to judicial
review and must be filed in accordance with Texas Government Code,
Chapter 2001, Subchapters F and G. The motion for rehearing must
be served on the administrative law judge and on DFPS's attorney of
record.

(b) To seek judicial review of a Final Order, a party must file a
petition for judicial review in a Travis County district court, in accor-
dance with Texas Government Code, Chapter 2001, Subchapters F and
G.

(c) Judicial review by the court is under the substantial evi-
dence rule, as provided by Texas Human Resources Code, §48.406.

(1) an EMR hearing;

(2) arehearing of the employee's case following an EMR
hearing; or

(3) judicial review.

(b) DFPS takes the following actions once an employee's ad-
ministrative case is fully resolved or has reached final disposition:

(1) modifies DFPS's internal records to reflect the final out-
come in the case;

(2) provides notice of the final outcome in the case to any
person or entity that was previously notified of DFPS's findings, if the
finding is modified; and

(3) sends the employee's name and required information to
the Employee Misconduct Registry if the finding of reportable conduct
was sustained.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003534

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

SUBCHAPTER S. CONFIDENTIALITY AND
RELEASE OF RECORDS

40 TAC §§705.1901, 705.1903, 705.1905, 705.1907,
705.1909, 705.1911, 705.1913, 705.1915, 705.1917, 705.1919,
705.1921, 705.1923, 705.1925

STATUTORY AUTHORITY

These rules are proposed under Human Resources Code (HRC)
§40.027, which provides that the Department of Family and Pro-
tective Services commissioner shall adopt rules for the operation
and provision of services by the department.

The proposed new sections implement the requirements of
Texas Government Code section 2001.039 regarding rule re-
view as well as Texas Human Resources Code section 48.102.
They also reflect changes resulting from SB 200 of the 84th
Legislature (2015).
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No other statutes, articles, or codes are affected by the proposed
rules.

§705.1901.  What is the purpose of this subchapter?
The purpose of this subchapter is to explain to whom and under what

(3) a person who was guardian at the time of death of the
APS client;

(4) an alleged or designated perpetrator of abuse, neglect,
or financial exploitation of an APS client. The perpetrator is only en-

circumstances DFPS may disclose APS case records made confidential

titled to those portions of the investigation records that relate to the

under Texas Human Resources Code, §48.101 and §48.102, and Texas

alleged or designated perpetrator; and

Family Code, §261.201.

§705.1903.  To which investigations does this subchapter apply?
This subchapter applies to investigations conducted by APS under
Texas Human Resources Code, Chapter 48, and Texas Family Code,

§261.404.

§705.1905.  What definitions apply to this subchapter?
The following words and terms have the following meanings unless the
context clearly indicates otherwise:

(1) Case records--All records described in Texas Human
Resources Code, §48.101 or §48.102, which were collected, devel-
oped, or used in an abuse, neglect, or financial exploitation investiga-
tion, or in providing services as a result of an investigation, and which

(5) aperson, including a reporter, interviewed as a part of
an investigation of abuse, neglect, or financial exploitation. The person
is only entitled to that portion of the investigation record that relates to
that person's interview.

$705.1909.  Are there others who may have access to APS records?

DFPS must make case records available after any required redactions
to the following persons:

(1) local, state, or federal law enforcement officials for the
purpose of investigating crimes related to:

(A) allegations of abuse, neglect, or financial exploita-
tion of an APS client;

are under the custody and control of DFPS.

(2) Investigation records--That portion of the records de-

(B) allegations of false or malicious reporting of alleged
abuse, neglect, or financial exploitation of an APS client; or

scribed in Texas Human Resources Code, §48.101 or §48.102, which
were collected, developed, or used in an abuse, neglect, or financial
exploitation investigation and which are under the custody and control
of DFPS.

§705.1907.  Who has the right to obtain all or part of confidential case
records maintained by DFPS?

(a) Upon request and to the extent required by state or federal
law, DFPS makes the case records or portions of case records for a
living APS client available after appropriate redactions to the following
persons:

(1) the APS client;

(2) the court appointed guardian of an APS client;

(3) an attorney, attorney ad litem, or other court appointed
legal representative of an APS client;

(4) an alleged or designated perpetrator of abuse, neglect,
or financial exploitation of an APS client. The perpetrator is only en-
titled to those portions of the investigation records that relate to the
alleged or designated perpetrator; and

(5) aperson, including a reporter, interviewed as a part of
an investigation of abuse, neglect, or financial exploitation. The person
is only entitled to that portion of the investigation record that relates to
that person's interview.

(b) Upon request and to the extent required by state or federal
law, DFPS makes the case records or portions of case records for a
deceased APS client available after appropriate redactions to the fol-
lowing persons:

(1) the legally appointed representative of the deceased
APS client's estate;

(2) the parents of a deceased APS client with a disability,
if parental rights were not terminated and no estate exists requiring the
appointment of a legal representative for the deceased APS client, and
either:

(A) the case records requested relate to events precipi-
tating the death of the APS client; or

(B) DFPS determines that the case records should be
made available in the interest of justice;

(C) failure to report alleged abuse, neglect, or financial
exploitation of an APS client;

(2) local, state, or federal government officials or agencies

when:

(A) specifically required by law; or

(B) DFPS determines case records should be made
available in the interest of justice;

(3) acourt of criminal or civil jurisdiction with a legal mat-
ter pending before it, either:

(A) arising out of an investigation of abuse, neglect, or
financial exploitation of an APS client; or

(B) concerning an APS client;

(4) persons or agencies when DFPS determines it is neces-

sary to:

(A) access services for an APS client;

(B) provide services to an APS client;

(C) properly meet the needs of an APS client; or

(D) protect an APS client; or

(5) as otherwise provided by law.

$705.1911.  When may case records be released under this subchap-
ter?

(a) Records may not be released until:

(1) the investigation is complete;

(2) aproper request has been received, if required; and

(3) the records have been properly redacted.

(b) Portions of investigation records may be released before
completion of an investigation:

(1) to law enforcement for investigation of a crime as pro-
vided by Texas Human Resources Code, §48.1522; or

(2) as necessary for DFPS to seek emergency protective
services or emergency legal action for the protection of an APS client.
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(c) Requests for records will be filled on a priority basis, as

§705.1919.  What are the procedures for requesting access to confi-

provided by §702.223 of this title (relating to How does the department

dential information?

prioritize fulfilling requests for copies of confidential client records that
require redaction prior to their release?).

§705.1913.  When may DFPS withhold records to which the requester
is otherwise entitled?

(a) Notwithstanding any other provision in this subchapter,
DFPS must not disclose any record or information which, if released
to the requester, would:

(1) interfere with an ongoing criminal investigation or
prosecution; or

(2) inthe judgment of DFPS, the release of that information
would endanger the life or safety of any person. DFPS will keep a
record of any information not released and must document why the
information would be likely to endanger the life or safety of a person.
Information withheld from a requester under this subsection, as well
as the reason for withholding information under this subsection, must
be released only upon a court order pursuant to the provisions in Texas
Human Resources Code, §48.101(c).

(b) Notwithstanding any other provision in this subchapter, if
any party has sued DFPS and DFPS determines that the release of the
requested records might interfere with its defense of that litigation,
DFPS may require that a requester seek access to records under the
appropriate rules of civil procedure rather than this subchapter.

§705.1915.  What other way may records be accessed?

Persons not otherwise authorized to obtain records under this subchap-
ter or through the rules of civil or criminal procedure must obtain a
court order using the procedures outlined in Texas Human Resources
Code, §48.101.

§705.1917.  Are records redacted before release?

(a) Information is redacted based on the eligibility or entitle-
ment of the requester and whether the requester is entitled to the infor-

mation by law.

(b) With the exception of release to law enforcement and pros-

(a) A request for access to case records must be submitted on
DFPS's Request for Records form. DFPS may waive the use of this
form or may request additional information not included on the form,
if appropriate under the circumstances surrounding a particular request.

(b) DFPS's Request for Records form provides additional in-
structions regarding the proper filing of the request and any fees that
must be paid to obtain copies of the requested records. The method-
ology for calculating fees is the same as that used by DFPS when re-
sponding to any other request for records for which there is a charge.

(c¢) Upon receipt of a proper request for copies of records,
proof of the requester's identity, and a determination that the requester
is entitled to have access to those records, DFPS redacts the case
records as required, assesses necessary fees, and upon payment,
provides copies of the requested records, subject to the exceptions
described in this subchapter.

§705.1921.
tographs?

(a) Persons authorized under this subchapter or other law to
have access to investigation records or case records may view and or
listen to any videotapes, audiotapes, or photographs which are a part
of the case record. Access to this category of records is permitted in
controlled areas, designated by DFPS, at a time mutually convenient
to the requester and DFPS. When viewing or listening to these records,
the requester may not be accompanied by any person who would not
otherwise be entitled to have access to these records, unless DFPS de-
termines the participation of this person is appropriate under the cir-
cumstances surrounding the request.

Who has access to videotapes, audiotapes, and pho-

(b) Copies of videotapes, audiotapes, and photographs may be
provided to the persons or entities by DFPS if provision of a copy is es-
sential to the investigation, prosecution, or resolution of a case. Copies
of videotapes, audiotapes, and photographs will not be provided to any
other person unless so ordered by a court pursuant to Texas Human Re-
sources Code, §48.101(c).

ecutors as specified in paragraphs §705.1909(1) and (2) of this chapter
(relating to Are there others who may have access to APS records?),
DFPS must redact case records to remove the name, address, and any
other information in the record which reveals the identity of any person
as a "reporter." If a person who was a reporter also provided a witness
statement or other evidence during the course of the investigation that
person's identity as a witness, as well as the information provided by
that person in the role of a witness, will be released, provided that any
information that might identify that person as the reporter is redacted.

(c) DFPS must withhold the release of any records obtained
from another source, if the release of that record to this requester is
specifically prohibited under state or federal law. Information which
may be withheld under this section includes, but is not limited to, the

following:
(1) all medical records subject to Texas Occupations Code,

Chapter 159, unless their release to the requester is authorized by that
chapter or other law;

(2) non-physician medical records unless their release to
the requester is specifically authorized by law;

(3) criminal history or arrest records obtained from law en-
forcement unless their release to the requester is specifically authorized
under state and federal law; and

(4) adult or juvenile probation records unless their release
to the requester is specifically authorized under state and federal law.

§705.1923.
schools?

Who receives copies of reports of investigations in

(a) DFPS sends a written report of an investigation of alleged
abuse, neglect, or financial exploitation of an adult with a disability at
school, as appropriate, to the State Board for Educator Certification,
the local school board or the school's governing body, and the school
principal or director, unless the principal or director is the alleged per-
petrator. DFPS edits the report to protect the identity of the reporter.

(b) DFPS sends a copy of the report required by subsection (a)
of this section to the alleged perpetrator upon request.

§705.1925. Do records lose their confidential status when released
under Texas Human Resources Code, Chapter 48, or this subchapter?

No. The person or entity that obtains confidential case records is re-
sponsible by law for proper use of and maintaining the confidentiality
of the records. Improper release of records is punishable as a criminal
offense under Texas Human Resources Code, §40.005.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.
TRD-202003535
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Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397
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SUBCHAPTER A. DEFINITIONS

40 TAC §§705.1001, 705.1003, 705.1005, 705.1007,
705.1009, 705.1011

STATUTORY AUTHORITY

These repeals are proposed under Human Resources Code
(HRC) §40.027, which provides that the Department of Family
and Protective Services commissioner shall adopt rules for the
operation and provision of services by the department.

The proposed repeals implement the requirements of Texas
Government Code section 2001.039 regarding rule review as
well as Texas Human Resources Code section 48.102. They
also reflect changes resulting from SB 200 of the 84th Legisla-
ture (2015).

No other statutes, articles, or codes are affected by the proposed
repeals.

$705.1001. How are the terms in this chapter defined?
$705.1003. How is physical abuse defined?
$705.1005. How is sexual abuse defined?

$705.1007.  How is emotional or verbal abuse defined?
$705.1009. How is neglect defined?

§705.1011. How is financial exploitation defined?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003518

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397
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SUBCHAPTER D. ELIGIBILITY

40 TAC §§705.2101, 705.2103, 705.2105, 705.2107
STATUTORY AUTHORITY

These repeals are proposed under Human Resources Code
(HRC) §40.027, which provides that the Department of Family
and Protective Services commissioner shall adopt rules for the
operation and provision of services by the department.

The proposed repeals implement the requirements of Texas
Government Code section 2001.039 regarding rule review as
well as Texas Human Resources Code section 48.102. They
also reflect changes resulting from SB 200 of the 84th Legisla-
ture (2015).

No other statutes, articles, or codes are affected by the proposed
repeals.

§705.2101. How are investigations prioritized?

$705.2103. Who is eligible for emergency protective services?
§705.2105. Who is eligible for purchased client services?
$§705.2107.  When are purchased client services available?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003519

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

SUBCHAPTER G. FAMILY VIOLENCE
40 TAC §705.3101, §705.3102
STATUTORY AUTHORITY

These repeals are proposed under Human Resources Code
(HRC) §40.027, which provides that the Department of Family
and Protective Services commissioner shall adopt rules for the
operation and provision of services by the department.

The proposed repeals implement the requirements of Texas
Government Code section 2001.039 regarding rule review as
well as Texas Human Resources Code section 48.102. They
also reflect changes resulting from SB 200 of the 84th Legisla-
ture (2015).

No other statutes, articles, or codes are affected by the proposed
repeals.

§705.3101.  What actions does APS perform when alleged victims are
also victims of family violence?

$705.3102.  Can DFPS apply for protective orders?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003520

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

SUBCHAPTER J. RELEASE HEARINGS

40 TAC §§705.4101, 705.4103, 705.4105, 705.4107,
705.4109, 705.4111

STATUTORY AUTHORITY

These repeals are proposed under Human Resources Code
(HRC) §40.027, which provides that the Department of Family
and Protective Services commissioner shall adopt rules for the
operation and provision of services by the department.
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The proposed repeals implement the requirements of Texas
Government Code section 2001.039 regarding rule review as
well as Texas Human Resources Code section 48.102. They
also reflect changes resulting from SB 200 of the 84th Legisla-
ture (2015).

No other statutes, articles, or codes are affected by the proposed
repeals.

§705.4101. How are terms in this subchapter defined?

$705.4103. Does the designated perpetrator have the right to ap-
peal?

§705.4105. How is the designated perpetrator notified of the intent
to release?

§705.4107.  What is the designated perpetrator's role during an ad-

ministrative review?

§705.4109.  Are administrative reviews open to the general public?
§705.4111.  Who is notified of the confidential decision?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003521

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

SUBCHAPTER K. TRAINING AND
EDUCATION

40 TAC §705.5101

STATUTORY AUTHORITY

These repeals are proposed under Human Resources Code
(HRC) §40.027, which provides that the Department of Family
and Protective Services commissioner shall adopt rules for the
operation and provision of services by the department.

The proposed repeals implement the requirements of Texas
Government Code section 2001.039 regarding rule review as
well as Texas Human Resources Code section 48.102. They
also reflect changes resulting from SB 200 of the 84th Legisla-
ture (2015).

No other statutes, articles, or codes are affected by the proposed
repeals.

§705.5101.
vices staff?
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

What is DFPS's policy on training Adult Protective Ser-

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003522

Tiffany Roper

General Counsel

Department of Family and Protective Services

¢ ¢ ¢

SUBCHAPTER L. RISK ASSESSMENT
40 TAC §705.6101
STATUTORY AUTHORITY

These repeals are proposed under Human Resources Code
(HRC) §40.027, which provides that the Department of Family
and Protective Services commissioner shall adopt rules for the
operation and provision of services by the department.

The proposed repeals implement the requirements of Texas
Government Code section 2001.039 regarding rule review as
well as Texas Human Resources Code section 48.102. They
also reflect changes resulting from SB 200 of the 84th Legisla-
ture (2015).

No other statutes, articles, or codes are affected by the proposed
repeals.

§705.6101.
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

What assessments does APS use in an in-home case?

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003523

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

SUBCHAPTER M. CONFIDENTIALITY AND
RELEASE OF RECORDS

40 TAC §§705.7101, 705.7103, 705.7105, 705.7107,
705.7109, 705.7111, 705.7113, 705.7115, 705.7117, 705.7119,
705.7121, 705.7123

STATUTORY AUTHORITY

These repeals are proposed under Human Resources Code
(HRC) §40.027, which provides that the Department of Family
and Protective Services commissioner shall adopt rules for the
operation and provision of services by the department.

The proposed repeals implement the requirements of Texas
Government Code section 2001.039 regarding rule review as
well as Texas Human Resources Code section 48.102. They
also reflect changes resulting from SB 200 of the 84th Legisla-
ture (2015).

No other statutes, articles, or codes are affected by the proposed
repeals.

$705.7101.  What is the purpose of this subchapter?

§705.7103.  To which investigations does this subchapter apply?
§705.7105.  What definitions apply to this subchapter?

$705.7107.  Who has the right to obtain all or part of confidential case

records maintained by DFPS?
$§705.7109.  Are there others who may have access to APS records?

Earliest possible date of adoption: October 11, 2020 $705.7111.  When may case records be released under this subchap-
For further information, please call: (512) 438-3397 ter?
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$705.7113.  When may DFPS withhold records to which the requester
is otherwise entitled?
§$705.7115.  What other way may records be accessed?

§705.7117.  Are records redacted before release?

$705.7119. What are the procedures for requesting access to confi-
dential information?

$705.7121.
tographs?

Who has access to videotapes, audiotapes, and pho-

$§705.7123. Do records lose their confidential status when released
under Chapter 48 of the Human Resources Code or this subchapter?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003524

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

SUBCHAPTER N. PUBLIC AWARENESS
40 TAC §705.8101
STATUTORY AUTHORITY

These repeals are proposed under Human Resources Code
(HRC) §40.027, which provides that the Department of Family
and Protective Services commissioner shall adopt rules for the
operation and provision of services by the department.

The proposed repeals implement the requirements of Texas
Government Code section 2001.039 regarding rule review as
well as Texas Human Resources Code section 48.102. They
also reflect changes resulting from SB 200 of the 84th Legisla-
ture (2015).

No other statutes, articles, or codes are affected by the proposed
repeals.

§705.8101. How does DFPS educate the public about APS?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003525

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

SUBCHAPTER O. PILOT PROGRAM

40 TAC §705.9001
STATUTORY AUTHORITY

These repeals are proposed under Human Resources Code
(HRC) §40.027, which provides that the Department of Family
and Protective Services commissioner shall adopt rules for the
operation and provision of services by the department.

The proposed repeals implement the requirements of Texas
Government Code section 2001.039 regarding rule review as
well as Texas Human Resources Code section 48.102. They
also reflect changes resulting from SB 200 of the 84th Legisla-
ture (2015).

No other statutes, articles, or codes are affected by the proposed
repeals.

$705.9001.  What is the purpose of the pilot program?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on August 25, 2020.

TRD-202003526

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 11, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢
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